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PREFACE 

TO THE FIRST EDITION. 



Tke importance of an accurate knowledj^ of the 
Law of Arbitration, joined to the circumstances 
of the only modem treatise upon that subject 
having been for some time out of print, and being, 
even to those in whose hands it may be found, 
of little comparative value, from the number of 
cases upon this branch of the law which have been 
decided since its publication, will, it is hoped, at 
least, save the present Work irom the imputation 
of being superfluous. 

It has occurred, also, to the Author, while fully 
admitting the treatise by the late Mr. Kyd to have 
very considerable merit, that the plan of it might, 
in some respects, be deviated from with advantage. 

A review of what the Civil Law has provided 
for regulating Arbitration, however profitably it 
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may engage the attention of the general student, 
will scarcely be deemed a necessary appendage to 
a practical work; it has^ therefiH'e, on the present 
occasion, been omitted. 

To give references to early and over-ruled cases 
seemed preferable, in a book intended for general 
use, to swelling its leaves with their detail ; and it 
may perhaps be observed, that, in the treatise al- 
luded t(s. othersy still ctHitinain^ to be taw, occupy 
too Considerable a space. 

How fkr the conipiler of the following pages 
has, in this respect, dDserved the Umits which- 
sound discretion should bave imposed, and how 
far he has succeeded in his main ob)ect, that 
of expresang in the fewest possible words, con- 
sistently with clearness, the substance of what he 
conceived to be the law, he cannot but feel ex- 
tr^nely doubtfiil, being but too well aware how 
often difiiiseness may arise from the anxiety to 
be distinct, and obscurity ircun the fear of being 
prolix. 

Of one part, and one part alone, of this pub- 
lication, is it ventured to ^ak with any con* 
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fidenes' — the Cfdlectioa oi Frocedente:— ^vbichi 
&Qm the aekoowledged accuxai^, and long piNk< 
feasional habits of those who drew ihem^ roustr be 
of high authority. But still it 10 feared that.Uotr 
withstanding the value of what it contains, the 
Afjtcadix nutjr he cdiindeved di^raportionately 
long; the truth is diat the ceuo^piler's ioespeneBce 
Buded him a» to the space which it woutd occn^, 
ot a much smaller type would haflr«been cmykii^ed. 
The Chancery Precedents night pcTha|» hare 
bean ahogethier ocoitted ^ but aa tiiey belong' to 
cases of considerahde importance, and are t* be 
found, printed at least, cmly is Mr. Kyd's puMi< 
catiot^ for which it was intended to make' tbei preu 
sent v<di]me as complete a. substitute as possibifv 
it was judged best to insert two out of the three 
which that work contains. 

Amongst the Addenda will be found some few 
cases, which either occurred too late for insertion 
under their proper titles, or the notice of which 
had, through inadvertence, been omitted. 

And here the Author is anxious to express his 
most grateful acknowledgements to his friends, for 
their kind communications and assistance, and to 
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some other gentlemen, with whom he had not the 
honour of being previously acquainted, for the very 
handsome manner in which the use of their notes 
and manuscripts was. afforded. 

To the Profession of which he is a member, 
this volume is committed by the author with the 
moat unfeigned difSdence; at the .same time, with 
the hope that their usual candour and indulgence 
will not be refused to the imperfections of a first 
work: that it has many faults cannot be doubted; 
should it, however, upon the whole, be found mo- 
derately usefiil, the design of the Author will be 
accomplished, and he never can regret the time 
and attention which the undertaking has required. 



Papsb Bdildinos, Tbkflb, 
Fd>. 17, I8I7. 
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ADVERTISEMENT 



TO THIS EDITION. 



The arrangement of the work, in this Edition, is 
much the same as in the previous one. Ilie new 
cases have been added, and corrections, where 
necessary, made with all the care which the Au- 
thor could bestow ; it is hoped that they will be 
found not to be very numerous. 

It has been deemed advisable, upon this occa- 
uon, to introduce the important Statute, lately 
passed, regulating the Arbitration of Disputes be- 
tween Masters and Workmen ; but, vritix a view 
to rendering the size and expence of the Book 
as moderate as possible, the number of Prece- 
dents, which was undoubtedly too great in the last 
edition, has been curtailed— in particular, the 
Chanceiy and Pleadings* Precedents, which, al- 
though valuable for their accuracy, seemed scarcely 
important enough to the general reader to demand 
reprinting. 
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Xll ADVERTISEMENT. 

The Author cannot omit this opportunity of re- 
turning his most sincere thanks to those Gentlemen 
who have obligingly favoured him with suggestions 
of improvement ; and to the Profession at large 
for the ki|d)te88i fQd (^utdour wibiclk the first edi- 
tion experienced : he hopes that the same indul- 
gence will not be withheld from the present, and 
that the anxiou» vfeb, at leasts to make the work 
useful, may, in some degree, atone for its de- 
fects. . 

Papbs Bdildihos, Tbuple, 

June im, im.- 
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ADDENDA. 



TheM two Cu«* did not ^>pear in print e&ri; enniig^ for tniertiaii in their 
piop«rplacea. 

P>g« M. In a ray fecent ca*e of a refereoce to C. and D^ ud 
a tUnl penra to I>e cbown by tbem. The ariiitnton each nuned a per- 
ion, Imt not kgreeing , totted np for cltotce, and Hie trinner named the 
penon lie liad origiiMlIy mentiooed : flie Conrt coniideied thi* mode of 
app^dotment improper, and set uide the award, — Yotutg v, Hiller, 3. B. 
andC. 40r. 

F^e S3. And where the order of lobituiiion givei power to exa> 
■doe Ihe partiet, the arbilntor ii at lilwrt; to eianuDe a party in 
•npport of hii own cue,— Wame e. Bryant, 3 B. and C. 590. 



ERRATA. 

S3, eigtit lines from the bottom, ^fter " Coort," aJd " ud." 

BS. note (c) aid " FinlayMn v. M'Leod." 
114. note (b) for " B. and D." r«ad " B. and A." 
119. two Uneiftom the bottom, qff#r " mnit," JMtrt " mX." 
1*1. note(fr)/i>r "Bithop," read "Bntcher" of Cnt;don. 
161. fire lines from the top, /or " revisor," read " le^TM.' 
^—notey^/br «7Tannt." fWd "BTuut.'' 
198. Mt note (/). 
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THE 

LAW OF AWARDS. 

CHAPTER I. 

SUBJECT OF RBTSRENCE. 

Considerable doubt seeniB, formerly, to have been enter- 
tained whether a dispute concerning land could be re- 
ferred to arbitration ; and how &r, upon an actual refer- 
ence of such a matter, the parties were bound by the 
award. 

Thas it was said that arbitrators could not make an award 
of freehold, and, therefore, could not award the freehold 
of one to the other (a) ; that an award could not be 
made of a lease for years, adjudging the land of one to 
another, by which the interest and estate of the form^ 
should be transferred to the latter, since it was a chattel 
real (b). And at a still later period (c), one of the judges {d) 
obserred that it was a question whether the title to land 
were submissible, since it was in the realty; whilst the chief 
justice said that things in the realty might be submitted, as 
well as things in personalty, but that they codd not be re- 
covered npon the award. 



{a) 14 H. 4. 19 Br. 44. b. (c) Marks v. Marriott, Ld. Rayinond, US. 
(b) ttol. Arbtl. A. 4. (d) Powell. 
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8 SUBJECT 07 REFERENCE. 

The true nieaning of these and similar passages in the 
books seems to be, that land cannot pass by the mere 
operation of an award, so as absolutely to vest the propertjr 
in him to whom it is awarded (a) ; for, even at that time, 
it was not dispnted bat that, upon a sabmission of difier- 
ences ooaceming the tide to land, the wbitrators might 
du-ect one party to infeoff the other in such land (A) ; to 
release to him his right in it, 8cc. (c) ; and that, if the sub- 
mission were by bond, this would be forfeited by disobe- 
dience to such an award. 

Agfun, in respect of an award directing the partition of 
land, it was said that partition could not be made by 
award, since a freehold could not pass without livery (d). 
Yet in a subsequent case {e) where the parties to the sub- 
misdon, being tenants in common, and in another case (J^ 
being joint tenants of certua lands, were ordered to make 
partition by mntual conveyances, no objection Was takes 
that the arbitrator bad, in making such (wder, exceeded 
Iris authority, indeed, at die present day, it is quite clear 
that any disputes concerning land may be referred to arbi- 
tntion, and thut one par^ may be directed to execitfe all 
the necessary conveyances to the other, and to perform all 
snch acts as may be requisite to confer the ri^bt aad the 
possession. 

Any controversies relating to personal pri^rly may fiwin 
the subject of a reference (g). And in all caaea of iqjuiy, 
either to the person or prt^rty, where damages would be 
recoverable 1^ action, the arrangement of the matttr may 
be left to arbitration (A). 

(a) SMDosexdem. Moniic.BMsci, 3 £■ R.ll.; as U> penonalty, 
see Hnnter i>. Rice, 15 E. R. 100. 
(t) 18E.4.aiB(il.Arbit.E.2.(3)F. 9. 

(e) 9 E. 4. 44 Rol. Arblt. B. 14. K. 15. (<0 Ro'- Arbit. A. 3. 

(0 Johntonv. Wilson, WilIes,«4B. (/) Ksiglit d. BdKoii, 6Mod.93I. 
(g) Com. Dig. Arblt. D. 3. 9. Co. TB. 
(ft) See Baker v. Townihend, pttt. p. 5. 
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Oiipvtw mpeetiiig rent (a), or tUliM {&); dttmegm of 
>lwid«f (c); breaciies of etMtfSCt (d); troq)a8s to ibe pee* 
son or property (e) ; the s^uatBMDt of the terms of a nwrw 
ridge sepsration (J"), &c. onky be submitted to arbitration. 

It has been laid that debt npoa bond, condiUoaed &r the 
payment of a snm certain {g)i debt Sor arrcan of rent *»• 
certuned by lease; covenant to pay a certain Bum <rf 
mmey, and the like^ cannot be referred; since tlie txteat 
of the demand, which one party baa upon the other^ being 
already defined by the tenns of the instrument, nothing re- 
■wissia uncertainty: but we m«y ronatk that, in all sodi 
catest queMioQB nay arise a&rdiog ample ground for th« 
exercise of an arbitrator's discretion. Thus, the bwid may 
beiUegal; may haTebeenimpn^Mrly obtained; partofthe 
Bumey may haje been already paid ; the (^posite pwtf 
may haTs bn^cn some precedent corenant, which, by the 
aune inrtrameat, he had bound himself to perform; and, 
ander ladb drounstanoes, an arbitcator might, undoubted- 
ly, remit (he paynieiit of the whtds or part of the »ob^ 
which eitheroftbeparties, upon the ft^oftfaeinstrament, 
would appear eiditled to receive. And even in the tdder 
cases it was allowed that, when an award directed a snv 
of money in Batasfitftion of a speeid^, although the spe* 
cial^ would not be thereby discharged, yct^ if the party 
saed xtpoa it afterwards, he would incur the penal^ of a 
breach of tbt mbmisuon (A). 



(a) * H. 6. ir. b. RA Artdt. T. 8. Handall v Ruiddl, T E. R. SO. 

(t) PrMwr «, e«rtaga, S Ttaot, 4S& 

(c) Luch«.D«C7, iE«b.S4S. C«>p«re.3tit«lwr,afC«9r4<|i,3|teffi 
iBCli.4S. 

(d)4SE,j.l6. Bacon Atbit. A. in Botii citei 16 E. 4. 

(f) 13B.S.Ta4.31.A. Swlnglehnrgtv. A]thun,3T.R.13S. 

(/) SoUleiu t>. Herbst, 3 B. & P. 444. Sec BateiRU «. CfiutM* of 
Rou, 1 Dovr'a Rep. 135. 

ig) Rol. Alt. T. ; bat see 1 Ley. 19t. 

(h) 1 Rol. i43. S Cto. 447. 

■ S 
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4 8VBJBCT or RSF£EENCE< 

It ba* been ako sud, that an award cannot be made c^ 
debt on the arrears of an accODot taken before auditors 

(a), nor of damages recovered b; ajudgment (b), becaDse 
these are matters of record. Yet Uiere can be little doubt, 
biit that, upon a general reference, for the purpose of ar- 
rsoging all matters in dispute between parties, any daitn, 
so originating, may be taken by Ae arbitrator into hi* 
consideraUon; and, if the real justice of the case require 
it, the party be discharged. 

In no criminal case, where it would be a public c^- 
fence to compound an injury, can the matter be referred 
to arbitration : indeed, it' seems that parties are punish- 
able who enter into bonds with this view (c). 

With respect to cases of minor grievance, such as 
asSBult(<2), libel, conspiracy, nnisance, maintenance, and the 
like, wherever the party injured has a remedy by action, 
as well as by indictment, he may submit the adjustment 
of the reparsdon vbich he is to receive to arlHtrators as 
well as the costs incident thereto {e). But it seems Uial^ 
if an, iudicltnuit have been already preferred, the ex)H«ss 
keve of the court must be obtained to sanction a subse- 
tfuent reference. Thus, upon one occasion in the Court 
c^ King's Bench, where cross billsof indictment for a riot 
had beoj found, the parties consented to refer all matters 
in dispute, and executed mutual bonds of submission, but 
made no application to the Court fur leave to do so. 
When this transaction came afterwards under the notice 
of the Court, upon a motion to set aside the award, great 
surprise was expressed that such a reference should have 
taken place without their cognizance; and it was said. 



(s) Rol. Arbit. R. 1. 6. 1 Lev. i9S. (£) Oouldab. 9t. 

(O S. Vent 109. Bacon Arbit. A. 

(d) Bhnchard v. Ully— The King p. Uny,9 E. R, 497. 

(() Baker cTownahend—l Moore, 1!0. 7Tiiurt.4M,S. C. 
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SUBJECT OF RSFEBBHOB. « 

thilt* in every case ^here parties were allowed, in prou- 
cntions of this kind, *' to talk together", the whole waa 
under the eye of the Court, and their sentence formally 
allowed. Yet in another and previous case of a con- 
spiracy, where the same Court was moved to allow the 
prosecutor and the defendants to submit all matters in 
dispute to the decision of arbitrators. Lord Kehtoh made 
no objection, but directed verdicts of acquittal to be en- 
tered in three indictments then pending (a). And much 
more recently, where a court of quarter sessions had 
recommended that two cases of assaults, in one of which 
an iudictment had been preferred, should be submitted to 
arbitration, Gibbs, Ch. J. said, " Where a party injured 
has a remedy by action as well as by indictment, nothing 
can deter such party from referring the adjustment of tiie 
reparation which he is to receive to arbitration, although 
a criminal prosecution may have been commenced." (A) 

Id one case, however, the Court of K. B. refused to 
make a submission a rule of Court under the statute of 
JViUiam, where part of the matters referred had been 
made the subject of an indictment, saying that the words 
" controversies, suits, or quarrels", in the Act of Parlia- 
ment, mean only civil disputes (c). 

It has been held, too, that a submission for partition of 
lands, cannot be made a rule of Court under the statute, 
which, it was observed, extends only to quarrels for which 
there is no other remedy than by personal action or suit 
in equity [d). 



(a)B.iT. Coombs and others, and R.r. Rant and oIlier9,E.T.179r, re- 
ported in K;d on Awards, 64. ^ 

(A) Baker v. Tonnshend, i Moore, ISO. T Taunl. 4ti. S. C. 

(0 Watson e. M'Cullaro, B T. R. 510. 

(d) Smallwoodandothrri t). Christopher, M.T. 3Geo. i. Sir Piter 
King's Rep. C.B. 
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t sinner of nsFBiaBCB. 

It woald mmI ihst in maam emoh wfacrs an actioti ia 
mot raiintuDdble, At mxtt^ mwr, by 1bbV« <lf the Couttr 
be submitted to arbitradtm under the stMite {a). 

A mere question of Uw maj be made the object of a 
refitrence (&). 

(a) See flansou o. LeveMedge, t Vent. S43. emitra, 1 Sid. 13. 
(ti) Y«iu>8 o W*ll«f, 9 Tu. 96r. 10 Mod. 99. Ac &c Bm tee pMI. 
duv- IV. M to tlM (Act of a mitlafce by llw ubUraUir. 
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CHAPTER II. 



It may be assumed, as a general priaciplet that all per- 
soDs, capable of suing and being sued^ may be parties to 
a reference; while such as are under a natural or civil io- 
ct^actty, although they may be made nominal parties, 
oanaot be compelled to perform the award. 

With respect to a/eme covert, Uiere are particular cases 
in which she oot only may, but ought to be node a party 
to a submission. 

Thus where, upon a difference concerning certmn lat^, 
it was awarded that the defendant should convey it to the 
plaintiff, the latter brought a bill in eqtiity to have the 
award performed ; to which the defendant pleaded, that, 
be&N% the submission and the award mad^ he and his 
wife w«% jointly seised of the piece of ground, awarded to 
be conveyed to Hob plaintiflv '"^ thot she was no party to 
die sabuussion : it was not doubled but that this plea was 
B good bar to the awaid, though the Court, in the parti- 
cular case, decreed the party to convey, according to an 
agreranent which he had entered into to this effect pre- 
vious to the arbitration (a). 

Again, if a leasehold interest were conveyed by Ajhne 
sole, in trust for the use of herself, and she afterwards 
married, the husband alone would not have the power to 
dispose of it; and we may conclude, that, to anyrefer- 

(a) Berry u. Wade and wife, Ca. Teiiip.Findi, 180; and BeeLnmley 
f. Hutton, 1 RdI. Rep. 368. 



b,GoogIc 



ence of a dispute concerDi|ig it, she ought to be made a 
party (a). Tbe same if the wife were possessed of a chat- 
tel real en atiter droit, as executrix, or as adroinistratrix (£), 
or as guardian (c), 8cc ; but if it were as executrix of a 
former husband that she took (d), it would appear that she 
needs not be joined in tbe submission, since of such pro- 
perty her husband could dispose without her consent. It 
seems clear, however, that, in a matter afEecting lier 
separate interest, the wife would not be bound by the sub- 
mission of the husband alone. 

It has been laid down, generally (e), that ajeme covert, 
acting with respect to any property settled upon her, and 
of which she has the separate disposal, is competent to act 
in all r&pects as a /erne sdei and this has been, subse- 
quently, declared by Lord Tudblow, to be a proper 
rule(/}. From this principle therefore, it would seem 
to follow, that a married woman may submit to' arbitration 
any disputes concerning such property, even without her 
husband being joined. The real difficulty would be how 
to compel performance of the award. The Courts would 
probably listen with great unwillingness to an appli- 
cation for an attachment against her, even if they had 
sanctioned the reference. In one case {g), the Court of 
Chancery decreed a specific performance of a contract, 
entered into by a wife alone, to sell certain separate pro- 
per^, which she was authorized by settlement to dispose 
of; and in Allen v. Papworth [h), where a bill was brought 
by husband and wife for an account, the wife together 



(a) Marcli.44.; aad lee March. 88. (£) llnst.SSl.a. 

(0 Plowden, 294. 

(d) Tbraitout v. Copplo, 9 Wili. STT. See Rol.ATb. S. 1. 

(e) Peacock v. Monk, « Ves. 190. 

if) Halme v. Teuaut, 1 Br. Cb. Rep. 16. 

(;) Orlgby V. Cox, 1 Vea. HVT ; but see Emery v. Wue, 5 Ves. 846.- 

(A) 1 Ve«. 163. 
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with her biuband submitting tbat the profits of her sepa- 
rate est&te should be ap|died to pay the hdsband's debts, 
■he was declared to be bound by that submission, and the 
pro6ts of her separate estate wer^ by decree, directed to 
be so applied ; now there certainly seems to be a strong 
«)alogy between these cases, and that of decreeing per- 
formance of an award respecting the wife's separate pro- 
perty, where she has been a voliintary party to the sub- 
misuon. If this analt^ exist, then we may collect, with 
tolerable clearness, the extent of her liabili^ from the 
judgment given by the Chancellor in the case of Hulme 
V, Tenant (a), which was the case of a bill brought by the 
obligee upon joint bonds by husband and wife for 180/., 
to recover that sum out of the separate proper^ of the 
wife ; which separate proper^ was created by deed, and 
was principally real estate, conveyed to trustees in trust 
to receive and pay the rents to the wife, and to convey, 
according to the appointment of the wife by will or deed: 
certain other part of the separate property was in trust, 
to be sold, the produce money to be retained by the trus- 
. tees, to be laid out according to the directiiHiB of the wife. 
The bill was brought against the husband, the wife, and 
the trustees. The Lord Chancellor, alter recogm'sing the 
principle before alluded to, that aJSme covert, acting with 
regard to her separate property, is competent to act in 
all respects as a. Jane sole, went on to say, " If a married 
woman bad, by instrument, contracted tbat this or that 
portion of her separate estate should be disposed of in this 
or that way, I think she and her trustees might have been 
decreed to make that disposition ; but if she enter into an 
engagement, which wonld make &Jeme sole liable to the 
whole extent of the contract as to her person, &c. in every 
respect, it is clear such general engagement entered into 



(a) 1 Br. Ch. Hep. 16. 
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10 Fumn. 

b^ a feme toaart vill not bind faer as suck. It ii not like 
the case of an infant who it inCapaUe of wltiBg ; but in 
tts^sX of a fhat covert determined cbmb seett to go thiu 
&rt that the general engagomcnt of the wife fhftU opttate 
upon her perxnal properQr, shidl apply to Uie rents and 
fu-ofits of her real estete, and dut ber tmstees shall b« 
obliged to e^pty penooal estate, and rents and profits 
when they arise, to the satis&ction of such general engage* 
ment; but this Court has Dot used any direct process 
against the separate estate of the wife, and the manner of 
coming at the separate pn^ieTty of the wife has been by 
decree to bind the trustees as to personal estate in their 
hands, or Kents and profits, according to the exigency of 
justice or of the engagement of the wife to be carried into 
execution. I believe there is no instance of a personal de- 
cree against a JSme eooerit for payment of Any sum whatK 
erer ; thou^ her pwional property is liable yet the de- 
cree is to fetch forth her separate estate, and make it 
liaUe to her engagemait. I have no doubt about this 
principle, that if a court of equity say a /hae cooeH may 
have a s^tarate estate the court wJU bind ber to the 
whole extent, as to making that estate liable to her own 
engagements; as, for instance, for payment of debts, &c; 
but although the remedy here is more extensive than in 
a court of law, I do not find the Court has ever ordered 
a power to be executed ; they have industrimisly stopped 
short of so doing, end have only given a remedy, \yy stop- 
ping the fund, where the power was executed." 

It af^ars that a married woman may submit to a re- 
ference the adjustment of the terms of a separation, and 
that this needs not, in all cases, be done by faer prochein 
ami (a). 

There seems to be no objection to a/eme coKrt, a sole 

(a) Bateman c. ConnteM of Rom, 1 Dow'i Rep. SSS ; bat »cc Iho com. 
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tradi*hy tb6 stutom of LdndoDj nkrtiog to artittratlfm 
an aedbobtoBght by or aga^t her, in dint capadtf, in 
tbe c!l7 <iourt (d) ; but the Only remedy wfaioh the ofqxH 
site party oonld obtab, if the refuted perfonnaiice of the 
Award so made, wonld be in diat court 

It will scarcely be doubted bat that, where the hns- 
band is dead in law {b), as by being banidied, transported^ 
or having abjured the realm, the wife may submit her di»- 
putes toarbitrfltion; sinoe, in such case, Uie cqmcity of 
suing and being sued alone is restored to her (c). 

An infant may be a party to a snbnusuoa ; bat it ia 
discretionary with hitn, when arrived at Aill age» to oom- 
ply witfa or to refbse performailoe of tbe award (d). 

A OifUi may submit to a reference for another (e), and 
will, in most cases, be answerable for the obedienos of 
that other to the award. Thus a husbuid may submit for 
his wife (/)i a parent {g), or a guardian for an in&nti 
one of many putners for the rest (A) ; an attorn^ for his 
client (0 ; a tmstee for fais cestui que trutt (k). 

(a) Beeaino*t«lalMrat«jadgiBeDtofIiOrdEIdao,jB.dtP.93. Beard 
aod Wife V. Webb and RDOtbeT. 

<i) ConDteuofPortlaadti. Prodgen, S Vem. 104. Corbette. f'DCl- 
uitz, IT. R.5. 

(c) Co.Lltt.lS3. a. 

(d) GlUv. Knaiel1,Freein.6S. 139. S«eRndstoiic Vatei, March ill. 

141. Vin. Arbit. N. IT. A. a. CaTeDdish v. , Ca. Ch. £79. ace. 

EvaiH V. Cogan, S P. Wma. 449 . 

<c) Rol. Atbil. B. 13, 19. Adams v. Slaley, t Sbew, <1, Sbelf v. 
B^ey, Com. Rep. 184. Barker c Leea, S Keb. 64. 

(/) StL351. EmetjD.WaK, SVes. 846. 

(g) Stone o. Knight, I«tch20r. Radaton v. Yate9,Marcb 111. 141. 
OiU r. RoHell, Freem. et. 139. Comb. 318. Bowyer c Btorkaedge, 3 
Lev. ir. 1 Will. SB. Manle r.Haiile,4 Dow*! Bep. 363. 

(t) Strangford c. Green, i Mod. StB. 

(i) Caybill V. Fitcgerald, 1 Will. 28. 58. BacoD v. Dubarry, Salk. 70. 
S. C. Ld. Raym. 146. Hott. 78. ltModkie9. Cartii.41t. Skin. 670. 
See aim 3 Wilt. 374. Dyer, (IT. b. 

(ft) Daviei c. Ri<tge and aDotbar, 3 £«p. N.P.C.lOl. Lyncbo. 
Clemence, 1 Latir. 571. 
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12 FASTIC8' 

In the-cases of the wife Slid the infant (a), they are "not 
condaded by such siibmusioa ; but the blisbandi the pa- 
rent* or the guardian) would re^ctively be bound byiL ' 

In an old case, where a dispute between a parson and 
bis parishioners was referred, six of the latter being formal 
parties to the submission, two of the judges held that, if 
the other parishioners did not obey the awards these six 
would be answerable for their de&ult (&). 

Wherever an express anthority is given to refer a 
matter in dispute, the person giving such authority will 
be bound; and> in one instance, where there was no direct 
proof of the anthority to refer, but it appeared that the 
party, who actually submitted, was in the habit of settling 
losses for die principal, which be afi^rwards paid, an 
award directing money to be piud by the principal (in the 
same course of business) was held to be binding (c). 

It has been doubted how far an attorney, under the ge- 
neral power with which he is invested by a client for ma- 
naging any business transaction, can* without the express 
consent of his client, refer disputes arising out of it to ar> 
bitration. 

In one case where all debts due to a particular estate 
were assigned to an attorney, with power to receive or 
compound them at his discretion, it was held that be 
might submit to an award of any differences concerning 
them; but this was distinguished from a case where he 
acted merely in the character of an attorney {d). 



(a) See BuUioTitieB st note (d), p. 11.— aUo Hall v. Hardy, 3 P. Wma. 
isr. It seems tliat, in acme ctuei, Uie wife wodM be bound by the award 
after tbe hosbuid'i death. 8ee Kol. Arbit. D. 

(b) Mndy F. Osam, Litt. Rep. 30. Via. Aibit E. IT. 

(c) Goadmn and another t. Brookes, 4 Camp. N. P. C. 163. 

(d) Bamfill v. Leigh and Jeffrey, 8 T. R. S71. 
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PASTIES. 13 

In the case of Bacon v. Dubarry {a) wbere the submis- 
sion was by attorney, the Conrt beld that^ although such 
SubmisstMi by J. (ot B. might be entered into, yet, that A^ 
and not B., was bound to insure performance of the award. 

And in a later case (giren in the same book) where the 
extent (^authority which an attorney possesses came b^ 
fore the Court, it was said that '* as for the client, he was 
bonnd by the consent of his attomeyi-and they could take 
no notice of him." (b) 

It seems, indeed, now to be generally understood that 
an attorney, entrusted with the management of a cause, 
may, in the absence of his client, submit the matter to ar- 
bitration. In the case of Filmer v. Delber (c), a motion was 
made to set aside an order of nisi prha, by which a cause 
had been referred, upon an afiSdavit that the party moving 
bad expressly desired her attorney not to consent to a refer- 
ence. The arbitrator had taken no step, except appointing 
a distant day for examining the matters in dispute; the case 
of die Mayor of Morpeth v. Lord Carlisle (</) was cited. 
But by Makspield, Ch. J. *< That was wbere it was thought 
that the intention of the parties bad been misunderstood; 
but here is an express agreement to refer properly en- 
tered into by connsel and attorney ; it is now said that 
they had no authority to enter into that agreement, if so,' 
the defendant's remedy is by aclJon against her attorney. 
There woald be no end of these applications if the Court 
were to interfere: such interference would lead to collu- 
sion ; where a party did not like the prospect of the rder- 
ence, he would say that he had never given his attorney 
antbority to refer.*' 

The last cited case, certunly, seems rather a strong 

(a) Salk. TO. See aim the other cases, cited at Note (i>, p. 11. 
(A) Latnch >. Pwberante, 1 Salk. S6. aad tee tUtt. Ld. Manafield, 
R. r. Noithamptan, t Bott 716. 
(c) 3 Tana!, 4B6. See 1 Chit Rep. 193. a. {d) 3 Taoot. 378. 



b, Google 



cHiei and it toaj be ot>««rv«d tt>at» ao ^ u the snttci- 
patod aril from ooUiHioo is coQCQined* tbis could anvtdf 
fxist with any efi^cl, unless grouaded upoa the growecl 
perJDiy on the part of the penoa diswntfDg to the Tefer- 
ep^ The power of proceeding agiiiDst the attoroey* 
whidi a par^, bo ctivuButaaoedt would possess (a), nty^ 
in Dumeroufi cases, be wholly unavailaUe to place him in 
the situation which existed before the award was made. 

Upon one occasion (A) it had been said that a cooit 
of quarter seiuoos conld not refer a matter before them, 
even with consent of parties ; bat, more recently. Lord 
MAMsriBLO, holding that this might be done with consent 
of parties (not, faoweveri without), observed that " as to 
tbe consent, it was enough if the attorneys consented and 
attended tbe reference." (e) 

It has been distinctly ruled by the Court of Chimcray {d^ 
that a solicitor has not tbe extensire discretion oC refer- 
ring matters of basineis entrusted to bim, which, it was 
admittedf that, in a court of law, an attorney poBscsses. 
Possibly, if this case were reconsidered* that Court mi^ 
now entertain a dj^rent opinion. 

{LsecatOTs and administrators may make any controTei^ 
aiet, arising ont <^ their respective situations, the suli^ect 
'cf a reiereoce (e). 

By statqte 5 Geo. IL c. 30. sect. 3. ** The aswgnee, 
«( or assignees of any bankrupt's estate and efiects, by 
" and with the coosent of the major partis Talne of the 



(a) See Ahmi. 1 »A. BT. ud la«t cite4 cue. 
(fi)It.«.HaTdiiig,3SB)k.477. (c) R. r. NorAMnpton, S BatX.7Ui. 

(d) Colw«]] V, Child, 1 Ca. Cb. B6. ; and see a caie, tliei« at^, of 
Brooks •. DicLeni, wbeTe an award was Bet aaide becaose tbe party 
did not aclnall; aiaent to tbe reference, althongb be personally attended 
tbesiltiogs of the arbitrator!. Andaeepoil. chap. " FerfotmaDCe." 

(e) ElletHm v. Cnmniins, Str. 1144. Barry c. Rasb, 1 T. R. 601. 
Pearson c. Henry, 5 T. R, 6, 7 T, R. 453. 
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FABTIES. 15 

** bankrupt's creditors* who shall have already proved 
'( their dd[>ts under such conmission, and who shall be 
** present at any roeetuig of the said creditors, pursuant 
'* to notice to be for that porpoee pvea in the London 
" Gazette* may submit any difiereoce or dispute betweoi 
** such assignee or assignees and any person or persons 
'* whatsoever, for or on account or by reason or means of 
'* any matter, caus^ or thing whatsoever, relating to such 
** bankrupt or bankrupt^ his, her, or their estate or e& 
" fects, to the final end and determinatioQ of arbitrators, 
** to be chosen by the said assignee or assignees, and the 
*■ major part in value of such creditors, and the party or 
*' parties with whom they shall have such di&rence and 
" perform the award of such arbitrators, or otherwise to 
*' compound and agree the matters in difference and di»- 
** pute between them, in sui^ manner as the said assignee 
** or assignees, with sach consent as aforesaid, shall think 
** fit and can agree ; and the same shall be binding to all 
" the creditors of the said bankrupt or bankmpts ; and 
** the assignees are hercAjy by this statute indemnified for 
** what Aey shall foirly do, according to the direction 
** aforesaid.'' 

But the creditors, present at any one meeting, cannot 
give a general discretionary power to the assignees for 
this purpose, the directions of the statute most in eadi 
case be particnlariy complied with (a). 



(a) Ex parte Wbilcbnrcb, 1 Atk. 90. 
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CHAPTER III. 

SDSMISSIOK AND REVOCATION. 

The sobmisBion is the authority given b; the parties to 
the arbitratOTB, empowering them to inquire into, and de* 
termine upon the matters in dispute. 

The submission may he simply the act of the parties, or 
may be entered into throu^ the medium of a court of law 
or equity. 

In the former case the submission may be verbal (a) i by • 
written Bgieement not under seal ; by indenture, with mu- 
tual covenants to abide by the decision of the arbitra* 
tors (£) ; by deed poll, or by bond. Each party execu- 
ting an obligation to the other, conditioned to be voi^ 
respectively, oil performance of the award. 

It needs not appear, upon the face of each bond, how 
many are parties to the submission, ji. on the one part, 
B. and C. on the other, submitted to arbitration. A. g^ve 
a joint bond to B. and C. They gave several bonds to A. ; 
the submission was deemed valid (c). 

It has been determined that an agreement stamp is not 
necessary to an arbitraUon bond, although it contain be- 



(a) Snch verbal submiseion ma; be rednced into writing, and then re- 
qnireiaD agreement slamp. See a note to Kyd on Awards. And where 
parties agreed b; parol, in the course of proceedings before the wrbitra- 
tor that he shonld determine as to a lease U> be granted, flie Court held 
thiaagreement to be wJlhiotbe Statute ofFrandt; and that the award, 
having directed a leaee to be made, could not be enforced. Walten v. 
Morgan, i Cox'a Ch. Kep. 369. 

(t) Jamwayi v. F.ldslej, S Mod. TS. 

(c) Hayes e. Hayes, Cro. Car. 433. 
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SUBMISSIOH AKD REVOCATION. 17 

Bides the Hsual covenants, an agreement as to the manoeF 
in which costs shall be paid (a). 

The sabmis^ion bonds may be given to the arbitrator, {h* 
an indifferent person {b) : it is not necessary that the parties 
themselves should be the obligors; we have before seen 
that the bonds may be given by third persons for the re^ 
parties ; but it is said that a submission by A, for B. can- 
not be made a rule of court under the statute of William, 
and the reason assigt(ed is that ^e intent of the act was 
to enforce such awards as would make an end of alt con- 
troversies between the parties whose quarrels were sub- 
mitted ; which could not be in this cose, because B. would 
not be bound by an award made by virtue t^ such a sub- 
mission ; and if process of the court should issue against 
A.f it would be only for breach of promise (c). 

At common law, where a cause was depending, the 
submission might be by rule of court heiore the trial, or 
by order of nut prius after it hod commenced, which was 
afterwards made a rule of court. The statute of 9 & 10 
W. S. c 16. $ 1. extends to parties the same privilege 
where no action has been brought. It is enacted by 
this statute, ** That all merchants and traders, and others, 
*' desirous to end any controversy, suit or quarrel, or con- 
" troversies, suits or quarrels, for which there is no other 
" remedy but by personal action or suit in equl^, by ar- 
** bitration, may agree that the submission of their suit to 
** the award or umpirage of any person or persons should 
t* be made a rule of any of His Majesty's courts of record 
" which the parties shall choose, and to insert such th&t 
" agreement in their submission as the condition of the 
** bond or promise, whereby they oblige themsdve* re- 



(■) Ai (vWaniborongb and Waniboningh aud Dyer, 9 Cbjt. Rep. 40. 

(6) 3a H. 6. B. ti &. 4. IS, a. Comb. 100. 

(e) Macbel-B case, Sir PeUr King's Rep. MS8. C. B. M. T. 1 Geo. 1. 
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18 BUBMIB8IDN AND REVOCATION. 

. " spectively to submit to ibe award or umpirage of anjr 
" person or persons ; which agreement being so made and 
" ineerted in their sabmisGioD or promise, or condition of 
" their respective bonds, shall or may, upon producing an 
" affidavit thereof made by the witnesses thereunto, or 
" any one of them, in the court of which the same is 
" agreed to be made a rule, and reading and filing the 
*' said affidavit in court, be entered of record in sucfa 
" court, and a rule shall thereupon be made by the said 
" court, that the parties shall submit to and finally be 
•* concluded by the arbitration or umpirage which shall be 
** made concerning them by the arbitrators or umpire, 
" pursuant to such submission." But this statute does 
not include within its operation cases where an action is 
depending ; they stand as they did before at common law. 
Lord Mahsfield held the act to be only declaratory of 
what the law previously was, in cases where there was a 
cause depending m the court (a). 

The power of calling upon tbe court to enforce, sum- 
marily, the performance of an award so made (which it 
will do by attachment) strongly recommends this mode of 
reference. 

In order to make the submission a rule of court, there 
must bean affidavit of the agreement to refer : and, in case 
of unwillingi>es3 on the pait of the witness to make such 
affidavit, Uie court wiU compel him to do bo(£). It 
should appear upon the instrument by which the submis-^ 
sion is made, that the parties consent to make the submis- 
sion a rule of court. But such consent needs not be ex- 
pressly suted ; for in one case of a submission by bond, 
where the consent was only conditional, the words being — 
" And if tbe obligor shall consent that this submission be 

(a) Lucas r. WiUoD, 2 liiirr, 701. Tidd Prac. 

(6) Clark F. Elwick, 1 Strange 1. 10 Mod. 389. S. C. Bunu, 5S- 
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8U8HIS&I0N AMD REVOCATION. 19 

made a rule of courts tbatthen," See. the Court beld that a 
^wnsentto this effect was to be implied frora these words, say- 
ing that they could be inserted for no other purpose (a). 

Id: another case it was objected, that the agreement to 
make the submission a rale of court was no part of the 
condition of the arbitration-bond, but was thereunder 
written and not signed ; it appeared also by affidavit, that 
the subscription was made before the execution of the 
bond : the Court held it to be part of the submissiott, as an 
indorsement, by way of defeazance, is part of a deed; ^nd 
had no hesitation in making the submission a rule of 
cQurt (i). 

It was formerly held that a consent in the submis- 
sion-bond, to make the award a rule of court instead of 
the submission, would not warrant the Court's interposing 
to set aside the award (c). But upon a later occasion (ct), 
where it was attempted to maintain this doctrine, the 
Court of King's Bench referred to a case of Powell v, 
Phillips {e), furnished theui by the Master, in which the 
circumjitance of the submission-bond stating) that the 
award, instead of the agreement to submit, should be made 
a rule of court, was held to form no ground of objection to 
liie Court's interposition ; and tliis. Lord Ellenborough 
said, was the later and more sensible determination, anif 
the Court would abide by it. 

It is not necessary that the submission should be made 
a rule of court before the arbitratorscommence their in- 
vestigation of the dispute (/) : this may be done even alter 
the award is made; and in vacation {g). 



(a) Cheealy v. BoUy, Lord Raymond, 674. (b) Barnes, 5S. 

(e) Harrison n. Onindy, Strange, 1178. Anon, a Barnard, 163, 
(it) Pedley v. Wutmacol, 3 E. B. 60*. (e) E. T. 30 Gbo, j. 

(/} Powaall V. King, 6 Ves. 10. ace. Sinilli v. Symes, 5 Maddock, 74. 
(g) jR£ Taylor and otbers, a B. & A. 317. 

C 2 
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The submission needs not be made a rule of the same 
court in which the action was brought (a). A general re- 
ference to arbitration, by parties in a suit depending in the 
Court of Chancery, may be made a rule of a court of 
law(i). 

It seems that, under the statute of WiUiam, a gubmis- 
fflon to a reference may be made an order of a court of 
equity (c). The Court of Chancery will compel, by at- 
tachment^ the performance of an award made in pursuance 
of such a submission (d). The motion is that the party 
stand committed. 

A submission to reference is not an 
^"^^X^ **■ implied slay of proceedings in a suit al- 
ready commenced (e). 

Some contradiction appears in the cases, as to the ope- 
ration of a covenant to refer disputes to arbitration. The 
Court of Chancery will certainly not decree the specific 
performance ofsuch an agreement (/); and, upon one oc- 
casion where a party had so covenanted, the Court of 
Common Pleas seemed to be of opinion, that no action 
could be mMntained for refusing to nominate an arbitra- 
tor (g). 

In the case of Wellington v. Mackintosh (A), to a bill 
filed for discovery and relief, the defendant pleaded that 
the pliuntifF and he had executed certain articles of co- 

(d) Chapman v. I^nidown, 1 Anatrntber, 173. 

ib) Nidwlla «. ChaUe, 14 Vea. S65. 

(«) Spettlgoe «. Cwpenter, S P. Wm». 361. Com. Dig. Chancery, 

(d) WelMterr.Bi»Iiop,lVern,4M. 

(0 Tidd. 819. Ld. Raym. TB9. 

(/) Street v. Rlgfij, 6 Vei. 815. ace Tatteraall v. Groote, t B. and P. 
135. Gonrlay «. Doke of Somenet, 19 Vet. 430. 

(g) TattertaU e. Groote, I B. & P. 13S. j bot see dkl. in MitoUell r. 
HarrU,«Ve«.jnn. 119. 

(A) S Atk. 569. ' 
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partnership) in which they had (ns is very usual) inserted 
a covenant to submit to arbitration any disputes which 
should arise in the copartnership afbirs, and averred, that 
noreferencehad taken place. LordHARDWiCKEis reported 
to have disallowed the plea, not on account of the incom- 
petency of parties to make such an agreement, but prin- 
cipally, because do power had been given to the arbitrators 
to examine the parties and witnesses upon oath. In a 
subsequent instance (a), the Master of the Rolls observed, 
that this part of the case must have been misreported, 
since the parties could not give the arbitrators such a 
power : a plea, similar to that last mentioned, was allowed 
to a bill for discovery and relief, and the Court seemed to 
think that parties were bound by an agreement to refer 
all differences to arbitration. HowevA, upon a still later 
occasion {b), where the bill was for a discovery alone, a 
plea of this nature was over-tuled, though the Lord Chan- 
cellor, in noticing the case of Half hide v. Penning, said ; 
— " In that case there was an express agreement, that 
there should be no suit at law or in equity. Parties may 
so agree ; and it is every day's practice, that if they do, 
they cannot proceed contrary to the agreement. la 
that case, the covenant would be a bar ; here the only 
e&ct of it would be to give damages; but it could not 
be pleaded in bar to the action." 

It must be remarked, that, with regard to this plea of an 
agreement to refer, a distinction appears to have been con- 
templated between cases where no step towards a reference 
has been taken, and where a reference is actually pending. 
In the former case it seems by the preponderance of autho- 
rity to be established, that no agreement to refer all dis- 

(■) Half hide e. Fenning, 3 Br. Cb Ca. 336. t Dickeos' Rep. 703, 
{h) MUcbellt).UaTru,SVGS.jiiii. 139. 4Br. Ch.Ca,411.S.C. 



b, Google 



8S SUBMISSION AND REVOCATION. 

flutes to arbitration can oust the cburte of law or equity of 
their jurisdiction (a). 

In the case of Waters v. Taylor (b), where the subject 
of dispute was the management of tjie Opera HousC) aod 
the adjustment of its accounts (which was judged peculi- 
arly a subject for arbitration), and where it was the anxious 
wish of some of the parties that the matter should be re- 
ferred, the Court recognized the principle, that an agree- 
ment to refer disputes to arbitrators was, generally speak- 
ing, no objection to a suit in equity ; yet they refiised, in 
this particular instance, to interfere in the arrangement of 
the matter, until a reference to arbitration had been tried. 

A party, by agreeing to refer the quantum of a demand, 
does not thereby waive any objection to its illegality, when 
sued for the sum ^Warded (c). 

A submission by an executor or an administrator is not, 
of itself, an admission of assets. Upon one occasion {d% 
where disputes had arisen between the plaintiff and A. in 
his life-time, and B. the administrator of j4., agreed to re- 
fer them to arbitration ; and it was awarded that B^ as 
administrator, should pay to the plaintiff a certain sum : 
an action was brought upon the submission-bond, to which 
B. pleaded that he had fully administered, and that, at the 
time of entering into the submission-bond, or afterward^ 
he had no assets, &c. Upon demurrer and argamcnt 
thereon, Asbhubst, J. said, that there was nodonbt but 
that the plea was bad ; for that the entering into the bond 
amounted to an admission of assets, and that A. should not 
be permitted afterwards to dispute it; the bond given by 
B. to abide by the award, was an undertaking to pay what- 



(a) Kill B. HoUi&ter, 1 Wils. 1S9. Thnmpion anil another c. CLarnock, 
6T. R. 159- Streetr. Rigby, 6 Ve». 818. NicholUr, Clialie.Ll Ves, 970. 
(M 15 Vet. 10. (e) Steers r. Lashiev, 1 Esp. N. P, C. 167. 

(J) Barry b. RusL, i T. R.6yi. 
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ever snin the orlqtrator should award, without any regard 
to asset*. BuLLER, J. c<Hic[irred in bolding the plea ill ; 
bang of (pinion, that B. had bound himself personally. 
Bat in a subsequent case (a), where the plamtiET, in order 
to prove assets in the defendant's hands, gave in eridence 
a sulHnissitMi by him, as administrator to an award between 
these parties, and the award itself was produced, whereby 
it appeared, that the sum of 20/. was awarded to be do^ 
from the intestates to the bankrupt's estate (whose as- 
sigiwe the pUintilF was). Lord Kenyoh expressed his 
opinion, that, in point of justice and conscience, the plain- 
tifF'a demand ought not to extend beyond the assets of the 
intestate : that the last-mentioned case of Barry v. Rush 
was very pro[ter]y decided, but did not govern the pre- 
sent : that there, the defendant had submitted, in broad 
terms, to pay whatever should be awarded, and the arbi- 
trator awarded him to pay a certain sum; whereas, in tlie 
present case, the arbitrator bad only ascertained the 
amount of the debt due from the intestate, but bad not 
directed the defendant to pay it ; it was therefore impos- 
sible to say, that the arbitrator had decided that the de- 
fendant had assets ; and the subitUaion to a reference by an 
admnistrator was not of itself an admission ^assets. To 
which therestof the Court assented. Still more recently, 
Lord Ket^on declared, that a submission to a reference by 
an administratrix, included not only the cause of actiop, 
but the other question likewise, whether or not she had 
assets {b). The inference from which case seems to be, 
that the mere submission, as administratrix, does not vir- 
tually admit them. 

But upon one occasion, where it was held that a refer- 
ence on the part of assignees was conclusive upon them as 
to assets (e), Lord Eldon (Lord Chancellor) said, •' If an 

' (o) PeanoQ and others v. Henry, 5 T. R. 6. 

(*) Woiitlmgton and olUcra r. Barlow, 7 T. R. 453. 
(t) 3 Rose's Bankruptcy Cases, 5"- 
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executor or administnitor think fit to refer geaenMy all 
matters in diipnte to srbitration, wtthout protesting agaittat 
tie r^ermce being taken as an admission ofat^x^ it wiH 
amount to such an admission : I see no disttnctiiHi in the 
case of the assignees of a bankrupt." 

It has also lately been determined that trustees of an in- 
solvent debtor, entering into an arbitration-bond, admit 
that they have assets, and may be directed to pay costs (a). 

Submitting the qttantum of damages to arbitration, after 
a question of taw has been reserved by the judge at the 
trial, is not a waiver of the defendant's liability in the ac- 
tion after award made (b). 

Where A. and B., entered into partner^ip and cove- 
nanted, in case of a dissolution of it to submit all matters 
relating to it to arbitrators, one to be chosen by each 
party, the Court held that this did not authorize the ad- 
ministratrix of one of the parties tb name an ariiitrator. 

The Court also held that it did not authorize the arbi- 
trators to determine whether any part of the sam, paid by 
one party to the other in consideration of bis entering into 
the partnership, should be refunded (c). 

In interpreting the submisdon, regard 

erpr« mx ^ principally to be had to the intcnUon of 
^Sabintsnm, "^ f ^ 

the parties, and a fair liberal constrnctum 
Is to be adopted, without too great verbal accura^. 
The Court will transpose or reject insensible words (d). 

The condition of on arbitration-bond cont«ned the fol- 
lowing proviso ; — " if the arbitrators shall not agree upon 
their award, then they shall choose and elect an indif- 
ferent man, and Ihej/ shall stand to bis final end, deter- 
mination, and judgment." It was objected, that the 

(a) Ih re Wsiuboruu^ nod WansboroaBh and Dy«r, S Uiil. Hep. 40.; 
but see i;i>R(rd Davirt v. Kidge and others, 3 Eap. N. P. C. 101, 

(b) OxcDham r. Lemon, S Dow and Byt. 461. 
{<:) Tattenali c. Groote, 3 B. and P. 131. 

(4) Boiler r. Wiggc, 1 Saund. fiS. TaTcrtior t. SUngle, Cro. Csr. »& 
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condition was void and insensible; since "they" (in the 
latter case) might be taken to refer to the arbitrators : but 
the Court held, that " they" designated the parties ; and 
they said further, that any words, bj which the intention 
of the parties can appear, are sufficient to make a condi- 
tion of an obligation (a). 

In another case, where a repugnancy appeared upon 
the &ce of a submission, it was decided that the first words 
of the repugnant clauses should prevail {b). 

A submission was by deed (c), and it was expressed, 
that ** if each of the parties should stand to the award <^ 
A. B., then the obligati<Hi of him who performed the 
award should be void, and that of him who did no^ 
should stand in fiiU force." It was determined to be 
the meaning of the sentence that the one was bonnd to 
the other, the other to him; each, that himself should 
stand to the award ; if no^ his obligation to be in fall 
force ; and the objection was disallowed that the sobmis- 
sion was void, because, by the words of i^ each party 
bound himself for the performance of the award by the 
other. 

It has been ruled, that a submission to A. B. and C, 
** being an umpire", is tantamount to saying, that C shall 
be an umpire (d). 

Where " all 'matters in di&rence" are sabmitted, 
these words are construed to mean all matters which sub- 
sist, jointly or severally, between the parties (e). But in 
a case where all controverues were submitted, it was de-' 
termined, that an indictment for a batter^ was not a con- 
troversy between the parties within the meaning of the 
submission {/). 

(a) UuUer n. Wigge, 1 Saiud. 65. 2 Keb. 304. S. C. 

(b) Popham, 15. (c) 39 H. 6. 9. b. 11. a. 
(d) Bol. Arb. P. 4. (e) Com; n's Rep. 146. 
(/) Hortonr. BeasoD, Freeiu. 104. 



b,GoogIc 



1)6 SUBMISSION AND BEVOCATION. 

A submigntHi, by rule of court, of " all matters in dif- 
^rance between the parties in the eause", is not confined 
to the subject-matter of the particular action then d^>end- 
iog; but a submission of " all matters in difference in the 
cause between the parties", has relation solely to the 
questions a^tated in that particular cause (a). 

Subsequently to this last cited case, Buller, J., observed, 
that, nptwiUiitanding the difierence between a reference of 
all matters in dispute between the parties in the cause, and 
of all matters in dispute in the cause between the parties, 
was now clearly understood by the practisers of the Conrt, 
yet, that the distinction was too refined for the general 
understanding of mankind ; and, therefore, he thought it 
would be better to amend the terms in each case thus: to 
make the former, a reference of " all matters in difference 
between the parties", omitting the <Uher words, " in the 
cause"; and the latter, a reference of '* all matters in 
difference in the cause", omitting " between the par- 
ties", (b) 

In some cases, where an evident mistake 
„ , ". .'" has been committed, the Court will not 

hold the party to the strict words of the 
submission. Thus, in one instance (c), a cause was refer- 
red by order of nisi prias, and the submission, drawn up 
in the usual terms, contained, amongst others, that of fil- 
ing no bill in eqbily. This had escaped the attention of 
the d^endant's connsel, though it was highly necessary to 
the defendant ttiat a bill should be filed in order to obtain 
a discovery of certain facts material to his defence. A 
motion was made to amend the order of nisi prius, by 
striking out the words which prohibited any bill in equity 
being brought. The Court thought the application reason- 

(a) Malcolm b. Fallatton, i T. R. 645. 
(fr) Smith V. Mailer, 3 T. R. 6ti. 

(e) Grimslone v. Bell, 4 Taunl, 854. See Biirtoo r. Pctrie, cited 2 
Vel. Jan. M3., also S Chit. Rep. 39. 5 Moon-, 167. 
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able, and granted the rtite; obaervii^ at l^e same time^ that 
this was not the sort of bill in equity which the rule of 
court contemplated, by which was meant, a bill liled to 
postpone the payment of a debt, or for other purpo^s of 
vexatious delay.. 

Upon another occassion (a), where parties had agreed 
to enter into a rule of court that the defendant should 
sell certain premises to the plaintiff at a valuation, an 
order of nisi prius was drawn up, but it contained no 
agreement that the defendant should midce a good title to 
the premises, or execute any conveyance. The defendant 
reAised to make a title, and the Court of Common Pleas 
were moved that the order might be amended, by the in- 
sertion of the words, '* that the defendant should make a 
" good title, and execute a conveyance of the premises." 

GiBBS, Ch. J. — " We think liie amendment may be 
made; the Court are in possession of the order by it* 
having been made a rule of the Court. We cannot add 
any thing which requires the consent of the parties, but 
we can add that which the parties, in the legal effect of 
their contract, assented to; and we do not think we 
make a very wide stretch of authority in saying, that if 
the rule be that the plaintiff shall become purchaser of 
the premises, upon payment of the price named, it involves 
the term that the vendor shall convey to him that for 
Which he is to pay the money." 

But, in a late case, where it was agreed that all matters 
in the cause ^outd be referred, and the associate, by 
mistake, drew up the order of reference of all matters 
between the parties, the Court refused permission to 
amend, saying that the order of reference must be con- 
sidered a mere nullity ; and they left the parties to go down 
to another trial (b). 

And in another case the Court refused to amend an 

(a) Evans c, Senor.j Taunt. 6(ia, (A) Bawtreee.KiPg, 5M<wro,16T'. 
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order of nisi prius, according to tlie terms of a paper signed 
by the counsel at the trial) where the intention of the par- 
ties appeared, from their subsequent conduct^ to have 
been in favour of the terms of theorder((i}. 

Instead of applying for an amendment 

SeUag aiide iht of the rule of reference, the party may, 

Si^mitnm. under some circumstances, move to set it 

aside. 
In a case before the Court of Common Fleas, an 
ejectment was brought to recover certain land called the 
G. otherwise the H. M. otherwise the H. C. At the 
trial there was no doubt but that the lessor was entitled 
to some land called G. ; and that the defendants had oc- 
cupied as tenants to him ; but the defendants contended, 
that the lessor of the plaintiff was entitled only to a 
small farm called G.^ distinct trom the H, C,,' which they 
claimed to be th^r soil and freehold. A verdict was 
taken, by consent, for the plaintiff subject to a reference, 
to ascertain the boundaries of the G., otherwise the H. M. 
otherwise the H. C. The defendants wished to go into 
evidence before the arbitrator, to confine the lessor's title' 
to the Cr. iarm; but be retiised to receive it, thinking 
himself precluded from going into uiy matter of .title, 
by the terms of the reference, alccording to which he de- 
lined the boundaries of that which the rule described, 
namely, the whole premises in dispute. It was attempted 
to set Bsic(e the award, on the ground of the arbitrator 
having refused to receive evidence of the defendant's title 
to the H. C. 

Mamsfieu), Cb. J.^" Tbe reference clearly supposes 
the G. and the H, M. or H. C. to be the same thing, 
and that the lessor was en^tled to them. We cannot, on 
such a rule of reference, set aside this award. Tbe de- 
fendant's motion, if any, ought to have been to set aside 

(a) Fcannaii n. Carter, tCbit. Kep. 39. 
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the order of reference, upon affidavits sbeving that 
it was drawn up by mistake. Hie award is perfectly 
right." (a) 

And in a case where it was suggested that the sabmis- 
sioD had been obtiuned by fivud, the Court held that the 
application for relief should be to set aside the order, 
making the submission a rule of Court {b). 

But where parties at nisi prim had entered into a rule 
of Court, arran^^ng the terms of alternate enjoyment of a 
watei>conrse, in which terms the defendant was dis^- 
pointed of the expected benefit, the Court refused to open 
the rule and let the defendant proceed to trial upcm 
putting the plaintiff wholly in statu quo, in re^ct of 
costs, or on any terms whatever (c). 

It Was ui^ed, without eSlezi, that neither the defendant 
4ior bis attorney knew any thing about water-courses when 
they consented to the rule. 

The submission may be revoked, or 

... , RmocatUm of 

become void, previous to the award snbm^nott. 
bong made. 

Such revocation may be ^y the express act of the par- 
ties; but where there are several on the same side, one 
of tbem, it seems, cannot revoke, leaving the matter, 
as it affects the others, still subject to the arbitrator's 
decision {d). 

The revocation, it seems, should be by the parties 
really interested; for, where A. was bound for B., it 
was considered not r^nlar that the revocation should be 
by A. [e). 

(a) Doe dem. Lord Cvli«Ie e. Bailiff and Borgeiaes of Moipeth, 3 
Taunt. STB. 

(b) Sackett v. Oiren, i Cbit. Rep. 38. See tbia cue pott. Cbap. VIII. 

(c) FnueUe. Siicoz, and anotiier, 5 Taunt. 638. 

(d) S8H.6.6. 1 Brownl.6S. SeeRol.Abr. Antboiity H.ArbiL331. 
Vin. Abr. Anthority H. 3., in notia, 

(e) Barker r. Lees, t Keb, 79. 
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If the sabmissJon be by parol, the revocation may be 
by parol also : the words, " I do discharge you Iroiii pro- 
"ceeding further," have been held sufficient {a). 

Where the Bubimssoii was by deed Uie authority so 
given is oonntennandable, though declared to be other- 
wise by the express words of the deed ; but the instru- 
ment of revocation must be of as high a. nature as that of 
the submiGEion (£). 

It seems that, in both cases of revocation by parol or by 
deed, notice should be given to the arbitrators (c). 

Tantamount to a revocation by deed or word of mouth, 
is committing any act rendering.it impossible for tbean- 
bitrator to proceed. Thus, where a m^ter was referred 
to the three foremen of a jury, and bdbre the award was 
delivered, one of the parties served the arbitrators with a 
saopcena oat of Chancery, which stoiq>ed their proceeding 
ia the reference, the Court held this to be a breach of the 
rule, and granted a rule nisi for an attachment {d). 

Again where, upon a reference by role of cour^ thi 
arbitrators having made some progress in the matter, a 
party came and snatched away the paperst and so hindered 
further proceeding; Holt, Ch. J., said, there ought to be 
an attachment if the party did not enlarge the rule and 
pay costs (0). 

\ia,fimesc^ submit to arbitration, and marry before 
the award is delivered, such marriage is, in effect) a revo- 
cation (/). 

And if anothtf person were joined with her in the sub- 

(a) Baricer e. Lees, S Keb. 64. 

(t) 8 Co. 81. Wild V. Vitdor, Brownl. 61. 

(c) Rol. Abr. Antlwrity, 1. 3. 1 Brownl. 190. See VyDiofi cue, 8 
Co. 16), tad Manh c Bulteel, 5 B. ud A. 507. 

(d) Salk. 73. (c) Dkvila e. Dalmaiuer, 7 Mod. 8. 

(/) SaccDm and Wifev.NortoD and Wife, 1 Keb. 865. W.Jones, 
36B, CfaRmley v. Winituiley and Wife, 5 E. R. J66. 
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tnistion, her marriage seems to be a revocation as to that 
other, aa well sa herself [a). 

It is said that, in case of a revocation by marriage, thi 
party is not obliged to give express notice to the srbi^ 
trators (6). 

Where a party had jodginent in an ejectment, and, 
having submitted the matter in dispute to arbitrationi 
sued out execution before any award was delivered, h^ 
was considered to have virtually revoked (e). 

It seems that an action will not lie for parts '^"■iv 
reiiising to nominate an arbitrator, in •• •<>""»'« 

pursuance of a covenant to submit mat- '' '"^'"- ■ 

ters to arbitration {^). 

In either case of express or vir- 

, . n . ■ 1 Reireu/ram 

tual revocation, after an arbitrator has p raxianK 
been once regularly appointed, the op- 
posite party is not without redress. Where the submift- 
sion was merely the act of the parties, an action may be 
brought upon the instrument of submission {e); and it has 
been held that the arbitrator may proceed to make his 
award, and, In case of non-compliance with its terms, the 
party may be sued upon his covenant to refer. ** N(Hr will 
tbe Court in such case, set aside the award, because it 
would deprive the other party of his acdon." (y ) 

In one case of a marriage, after the submission and be-' 
fore the making of the award, where an action bad been 
brought upon the submission-bond, it was moved in ar- 
rest of judgment that the marriage was a revocation of the 



(u) V. Jones, 388. Adod. Ral. Abr. AaUioritjr, I. 4. H. 

(*> lRol.Abr. AnUi«ity,I.4. (c) Greeim.Taylor.T. Jones, 134. 

(d) TatterHlln. Oroote, 3 B. and P. ISl; leet Vea. 1S0. diet. 

(e) Rol. Abr. 331. See Vin. Abr. Anthority, H. Noble o. Harris, S 
Keb. 745. Milne and others e. OreuU, 7 E. R. 607. King ti. Joiepb, 
5 TaBiit.45S,&G.&c. 

(/) HinK T'. Joseph, STaant. 4ftl. 
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Brbitrator's authority, and, of coiisequeoce» that there 
conid be no breach of an award, which he was not com- 
petent to m^e. But the Court aaid, that the real breach 
of covenant was the marriage of the party, by which she 
incapacitated the arbitrator irom making any award lo 
bind her; and they refused to arrest the judgment, a real 
breach of coTenaDt having been committed, though tlie 
plaintiff, they observed, seemed to have mistaken the 
precise point on which he should have rested bis pase (a). 
Subsequently to the lastmentioned decision, in a case 
in K. B^ a declaration stated that defendant covenanted to 
obey, abide by, and perform an award, and that he would 
not prevent the arbitrators from mailing their award : it 
then stated that the arbitrators made their award, and 
thereby directed defendant to pay a certain sum therein 
mentioned, and alleged, as a breach of the covenant^ that 
the defendant did not pay the sum awarded. To this it 
was pleaded that, before the award, the defendant, by 
deed, revoked the authority of the arbitrators, of which 
revocation they had notice : the Court held, upon de- 
murrer, that the defendant was entitled to judgment, al- 
thougfa,it appeared by the plea that he had been guilty of 
a breach of the covenant to abide the award by revoking 
the authority of the arbitrators, the plaintiff being entitled 
to recover damages only in respect of the cause of action 
stated in his declaration, and not in respect of a cause of 
action disclosed in the plea. The case of Chamley v. 
Winstanley (b) was pressed upon the Court, but it was 
observed by Abbott, Ch. J. that there it appeared, upon 
the &ce of the declaration, that the award was made after 
one of the parties to the submission had become ajeae 
caoert. 



(o) CYanAsj V. WinsUqley, 5 E. R. SSa. 
(6) Hanh v. Bnltcel, 5 B. and A, SOT. 
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It is ntd, thst no nbiequent atsent to the revocation 
bjr the opposite psrty, nor consent by the party revoking 
that the arbitrator sbaU proceed, can lave the forfeitnre 
of the bond* And even where a husband was wUling to 
become a party to a new snbmisiioii, similar in every re- 
spect to that which his wife had entered into before mar- 
riage, it se«ns that, in strictness, the other party might 
still have sned upon the original bond of submission (a). 

In cases where the intervention c^ a Cktart has been re- 
sorted to, a distinction has been made with respect to revo- 
eation. 

In an ettriy case in the Conrt of Chancery where parties 
had signed an order, by consent, to refer a dispute to arbi- 
tration, and one of them had afterwards countermanded the 
au^ority which he had given to the arbitrator, the Lord 
Keeper at first inclined to think that he had not the 
power to do so; bat, a precedent in point being produced, 
the Conrt sud that there could be no submission to an 
award at law or in equity which was not revocable, but 
that it was an abuse of Court to revoke under such cir- 
cumstances as those before him, and granted a rule nisi 
(or an attachment without hesitation [b). 

In the case of Milne v. Crratrix (where the submission 
was by bond (c) ) one of the parties before the submission 
was made a rule of Court before delivery of the award, exe- 
cuted a deed of revocation : the arbitrators) however, pro- 
ceeded to make their award. The Court were moved for 
an attachment for ncnperformaoce of the award, bnt they 
refused to grant it ; 

Lord EiXBHBOBotiGB, Ch, J, saying, " It has been pro- 
perly admitted that the defendant could not destroy his 
agraement to submit to the arbUratioo, and, therefor^ 

(a) See astlMritieg sat* p. 30. DOte </). 

(b) Hide r. PeUt. Cb' Ca. IBS. {«) 7 E. R. Oat. 
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a remedy lies upon the bond tosfcure sudi agreement ; 
but it i> equally clear that, before the statute of WU- 
liam, a submiBtiion to arbitration might be revoked be* 
fore it vas executed ; and there is nothing in that sta- 
tute to render it irrevocable while it continues execu- 
tory ; the statute saysj that * it shall and may be lawful 
' for the parties to agree that their submission shall be 

* made a rule of court; which agreement (that is, so long 

* as it subsists as an agreement unreseinded) shall or 

* may be entered on record,' ice. After it is made a 
rale of court, the party cannot, indeed, rescind it, with- 
out incurring a breach oF that rule; but, till then,' it 
has its binding force of an agreement only, to submit to 
the award of the arbitrator, whose authori^ is in its na- 
ture revocable, and for the breach . of which agreement 
the party here has a remedy of another sort. 'Then, i^ 

. b^ore any award made, one of the parties have revoked 
the authority of the arbitrators, they cannot make any 
award to bind: him." ' 

In thisdoctrinetbeoiherjudgesconcurred; Lawrence, 
J. adding, — ", The riile for an attachment, in this case, was 
for not obeying an award ; but if there were no autho- 
fity to make the award at the time, the award itself is a 
nullity, and cannot be enforced." 

But it seems that an order of tiiti prius, referring a 
cause, may, undersome circumstances, be made a rule of 
Court, notwithstanding a previous notice of revocation 
by one party (a). The Court of King's Bench have 
drawn a material distinction between a reference by 
a judgc^s order and a reference by deed, bond, or agree- 
ment: in the latter cue the submission is alone made a 
rule' of Court by virtue of the statute. Where, therefisre, 

(o) Andiee dicf. byHolrojd, J. iiiBo«erc.TiyloT,cite<l S B.aDdC. 
347. that uo snbinUsioii liy order uf nin prim It revMtblf • 
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-the submiuiim is revoked, there remaini nothing which can 
be made a rule of court. A Judge's order, oD the other 
handi may be made a rule of court without reference to 
any statute. The order, in this particular case, contained 
not only the submission, butalso a direction as to costs — 
supposing, . therefor^ ibat the party revoked the submis- 
sion, still Uie order might be made a rule of court in or- 
der that the other parts of it might be enfinved (a). 

In a still later cas^ where a cause was referred to 
arbitration, under a judge's order, before this was made a 
rule of court and the award published, one of the parties 
revoked bis submission, and the Court set aside the sward, 
made notwithstanding . such revocation, idthough the 
judge's order had been made a rule of Court before any 
application to set aside the award (i). 

In Hsrcourt "o, Ramibottom (c), the Lord Chancellor re> 
fused an injunction to restrain the exercise of a power of 
sale given to secure a balance to be ascertained by an ar- 
bitrator, althoDgh the award was made afWt plaintiff had 
awcnted ft deed for the purpose of revoking hb au- 
thority- 

The submission was by rule of court, and the party by 
attempting to revoke is guilty of a contempt, the revoca- 
tion can have no effect in equity, and the arbitrator may, 
it seems, pr9Ceed ex partem even after an express intima- 
tion from the party attempting to revoke that be will not 
attend, and without ^ving notice to such party of the 
subsequent meeting. 

lo a case where it was doubtful whether an award had 
been made before or after a deed of revocation, the Court 
refuted to stay proceedings in the cause, saying that, if the 

ia) Alton 0. George, S B. ind A. 395. 1 Oiit. Rep. 200. S. C. 
(h) Claphun v. Higham, 1 Blng, Br. See lut edition of Snnndert, 
IT. 13S, d. in imto. 
(c) Jirob and Walker, 503. 

D 2 
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ilwnftl wet^ regatotly made, ^he putty might ple^ it;Kl& 
darrein coiltinaance, verifying the plM by8ffidaTit{a). 

\i ia notdnumal to iniert a clause in the 
■Pwtf tthjibig gubaiiasioD empoveriDgtbe Court txt^vnaxA 
7^r^7"^ costs for " affdcttd daliiy, or otb«ir*i«i irilr 
pro'c^L^!^ fully prareuiing thfrarUttatorfrom auking 
his award":— but a party to Buch a aub- 
missioil WAS held ndt liable to Cost* for haviag teiokcd on 
'the gr^ttd thiit the could dm procure the atteadaDct of 
^certain tietessa^ witnesses, who had been BBbpoenaed to at 
■tend th« f eference, but positively refused to do eo {b). ^ 
'Where no tifiie is liibtied by the BubtDission withio 
wiiich ihe award eholl be made, it appears that a rear 
fiOttflble time shall b« iataaded i and that, after sbo^ 
reasouable time has ehqittd and a request to the arbitr*- 
for to proceed to a fidal decision, a party may revoke 
without lAcurring Ikbilliy to action (c). But in th« caae 
oF Curtis V. Potts (d), where no time was mentioned, 'A 
-having beeO pleaded to debt on the award that the arbi- 
triktora Afide no award within a reasonable timc%. the 
Court, upon demurrer, hdd the plea to be insufficiebt («). , 

The bankruptcy of a party does not dpe- 
.B«ti<*n(f<«iiWa i^jg ^ J revocation. Thus where a case 
was refiH-red by order of nm priat^ and af- 
ter the reference, but before making the awardt one par^ 
'became bankrupt, the Court said tins could not have 
pat hn eoA to the suit* nor» therefore, could it put an end 
to the arbitration founded on that suit (/). 

The daath of cither party, before the 

'>^'*'('^ award is delivered, vacates the slitwisno*< 

In a case of two verdicts taken for the pboa- 

(a) Lowe* e. Kemod*, f Hmw«, S3. 8 Taant 146> 8. C. 

(b) AilOB V. George, CUt. Rep. 104. 

(c) Newgate v. Degelder, t Keb. 10. SO. (d) 3 M, and S. 149. 
(c) It ii not stated tbat tbere waa any jeqnert Xo, w raftual bj tke ar- 

blintor to proceed. 
(/) Andrew* c. Palmer, 4 B. and A. 150. 
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tiff, Bol^ect to a iw&reow, whore the ptuff died 9ar)f on 
the morning of the iMt d«y to which tb« Sttliiiwwon «£- 
tended, die Court of Commm Plem hold the «WArd t<> be 
noil, th« death ^ th« p^rty woriEing a r^TpOKtion ef the 
vlutrstpr's vutbonty, pUbou^ it vpp^ared that tb« award 
wut St tlwt time, rettiy (or delivery and actually wss deU> 
vcred in libe coui^ of the day (a). 

TbeneKt ewe upoothiasal^ecti8th»tofBow«rtt..T«yT 
tor(fi], Trbere verdicts wer^ takiea in two «aD»ac ; costs of 
the causes to abide the er^Qt^ and costs pf refereace to bs 
in tbe ^bitnitor'4 discffftion, Taylor died b^ore the 
avsni was made, but tbe«Tbity»tor proceeded «nd ordered 
&e verdict lo be enier^d f^r the ddwdsnt in both cansei^ 
and the plaintiff to pay the costs of reference. Uppq an 
opplieaaoii to tet aaide tfae awftrd, it w«s urged ibatthe 
plaintiff night hAVs wished to examine T»fU>r. AsBOTTf 
J., obserrod tjiat affidavitB of such having been his 
inicntion night b^y^ ftirfii>bed p special ground for va« 
eating tj^e smird ; but* the Master having stated that th^ 
costs ofthe reference would be included in the jpdgtnentf 
the Cowt held tliat the death did not prevent the arbitral 
tor from proceeding. 

(fl) PatU n. Wird, 1 HarriuB Hep. «66., sgd *ee Slin4«ll v. Bral- 
tarfh, 17 V«i, J41„ bat tea Banieg, 210. 

(P) K-B. EwterT, 1816. Thiacate wu piiblislied in tlie laatedilion 
of this work on the aotboTity of a HS. note with which the author was 
favODTed by one of the then repoTterg of ttie Conrt (^ Kfng'i Bcodi — the 
CMirlof CtDUDON Hen, when die csKof Taaaiintf. Piirtop vws 4eeided, 
jUwl^SGCoCdJDjgtopneKport,! MooredST.) ABl,i)pon.eaquiry,tbeyGOiild 
find DOiucbcue. It ia perfectly in the recoUection, however, of many gen- 
tlenenpractifiDgin theConrt of King's Bench that inch a case did' come 
befora that Conrt, and, upon « very recent oocmmki (Rhode* e, Haigh 
and another, C B. and C. 345.), Mr. Jnatice Bayby aetaaUy read a MS. 
report of the eaae, in delivering jodgmoDt, wUch la now pven io pn- 
ference to the former notice of it (see fit. p. 39.): iii4eed Mr. Tuiulon 
baa ptibllalied the caae(see alM p. 39. pMl.), Vol. vU. p. 574, mU. 
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38 suauissioN and revocation. 

HoLROTD, J. bowever, declared his opinion that no 
sobmiMion by order of nisi pritts is revocable. 

Not long subsequent to this case of Bower v. Taylor* 
the Court of Common Fleas held, in a case of a verdict 
by consent sabject to a reference authorized by order of 
nisi prtuf, where a party bad died after verdict but before 
the award, that the arbitrator, who had subsequently or- 
dered a verdict for the surviving party, had no power to 
do so ; and they set aside the award, saying that the death 
was a revocation of the arbitrator's authority (a). 

The Court of King's Bench soon afterwards {b) recog- 
nized this doctrine, saying that it was of great importance 
that the decisions of both Courts should be the same upon 
this point. 

It was strongly contended upon this occasion, as in the 
instance of Bower v. Taylor before cited, that a verdict 
having been taken at the trial, this case fell within the 
policy of the statute, 17 Car. £. c 8., by which it is 
enacted that the death of either party between a verdict 
and the judgment shall not be all^^ for error, provided 
the judgment be entered within two terms after such ver- 
dict. 

The Court indeed seemed to be in some measure sensi- 
ble of the hardship, observing that it might be very pr^>er 
in future orders of ni'st prius to insert a clause to obviate 
the inconvenience arising from the death of the party be- 
fore making the award (c). 

In the last case upon this point, where a verdict wu 
taken subject to a reference of all matters in difference, 
with power to the arbitrator to order a nonsuit or a ver- 
dict for the defendant, OTid to regulate the Jature ertfo^me?it 

(•) TousMint 0. Hartop, 7 Taunt 751. 1 Hoore, t37. S. C. 
(6) Cooper n. JohnsoD, S B ud A. 394. 1 Chit Rep. isr. 8. C. 
(c) And »s lu lUe effect of lucli b ctiuae, see T^lcr r. Jonu, peit. 
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of a water-cotii'se (the right to which was the ground of 
action), Abbott, Ch. J. said that the case fell withia the 
principle laid down in Bower v. Taylor, which Bayley, J. 
read from a MS. note to the effect " that the death of 
any of the parties is, in general, a revocation of an ar- 
lutrator's power; but where the submission is by order of 
nisi prna and a verdict is taken, which the arbitrator is 
to alter as be thinks fit, if nothing be submitted which 
the verdict and judgment will not embrace, the death will 
be no revocation : ifanjf thing be submitted.'which tie ver- 
dict and Judgment will net evtbracct it 'will be a revocation 
of the whole, because as to that which the verdict and 
judgment will not embrace, the arbitrator cannot proceed, 
and, if he CMinot proceed upon all of the matters submit* 
ted, he cannot proceed upon any." The Court further 
observed that, since the decision of that casei it was held 
in Ckx^r v. Johnson, that where the cause only was re- 
ferred, the death of either party determined the arbitra- 
tor's authority; and the^ set aside the award in this case 
which had been made i^er the death of the party (a). 

The Court held in one case, where an infant tenant for 
life of the realty died before award made, that the award 
could not be enforced agunst his trustees and guardians 
who had submitted for him (&). 

If, after a reference by bond, one party of several of the 
obligees die before award made, the arbitrators cannot 
award a payment to the survivors and executors of the de- 
ceased, and that they shall release the obligors. 

The Court, however, said that, had the award been 
made between the siurvtving obligees and the other party, 
it might have been very doubtful whether that might not 
have been good as the cause of action survived (c). 



(a) Rbodei V. Huigh, £ B. anil C. 3<15. 

(b) BrUtow V. Biani, 3 Dow and RyL 1S4. 

(c) EdnuDdi twd others r. Cox and olben, i Cfatt Bep. 432. 
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40 SUBHIfiSION AHD RETOCATIOH. 

If an arbitrator de^oe comraencins or 

Arbitrator tU- ,. . , i . - 

,. . . prooeedins on a retersDce /uid tiiere ie do 

cUn\ng to pro- ' o \ 

ead, procttfis by which be can be compelled to go 

on vLth the invest^iUaon oF the matters 
refenvd (a) ) an end i*, of eonne, put to that Gubmiuion ; 
bat; in one case of aacJi natare, where a party refnsed to 
name another artntrator, die Court ordered judgment and 
execution to issue agiunst him for the amonnt of the da^ 
mages for which, subject to the reference, Uw verdict bad 
been taken (ft). 

In another case, however, where arbitrators declined 
proceeding, the Court held that the suit might be prose' 
euted as if no reference had bees made. The I^rd Chan- 
cellor said, ** I take it to be undeniable, notwithstanding 
what wa6 said in Dick v. Miliigan, that, according to all 
the old cases, an award was subject to ezcq}tion8 ; the new 
cases have restored the subject to a rale of eomnuw sense, 
that if on a re&rence of all matters in dispute the arbitra- 
tors ppoceed tfa«« i« an end of the matter : but the ques- 
tion is if the arbitrators do not proceed<; if for examine, 
one dies, the cause is to one of Court that (be parties can- 
not ai^ly to prosecute it. I always understood that the 
required libeitytoapplyextended both ways; autliorixing, 
if an award were made, proceedings on the award ; and if 
the U'bitratws did not proceed, an application as if the 
reference had not been made." 

Ob a subsequent occasion the Chancellor said that the 

cause shouhl [uticeed as if no reference had been made (c). 

Where a cause has been referred, the 

j,ri^ifg,„ e&ct of the death of the wbitrator it a 

complete re-c^miing of the suit {if}. 

(a) Crawihay v. Collioi, 3 Swuuton. Rep. 90. 

(b) Woollejr e. Kelly and others, i B, and C. 68. 

(c) CrawBhayc, Collins, 9 Swasiton, Bep. 90. 

(d) Harper, Assignee*, && e. Abrabanu, 4 Moare, 3. Crawihay i>. 
CM\at and often, 3 SwanUMi, Bep. 90. 



b,GoogIc 



SUBMISSION AM9 REVOCATION. 41 

The Court, on one occasion, where a verdict had been 
taken for a certain sum sulject to a reference, refused lo 
deliver the postea to the plaintiff for the sum named, or to 
insert the name of tao^er person in the order of refer- 
ence (a). 

(a) HBTp«r V. Abrohanw, ib, Ooe party refoKd to agree to igch sub- 
■titatioQ of another arbitrator. 
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CHAPTER IV. 



ARBITRATORS AND tlHFIRE. 



It 18 in the diEcretion of parties, be- 
WTie mtyhi. , ,.„ , . 

tween whom any dinereDce subsists, to 

del^;ate the adjustment of it to any person whom they 
may thing proper to appoint. Of course a party, having 
important interests at stake, is not likely to be so imprudent 
as wilfolly to repose confidence in the discretion of another^ 
whose want of ct^Micity or defect of character is notorious. 
The circumstance too, of a man being himself interestedj 
or closely connected with an opposite party, will, in 
general> prevent him from being chosen an arbitrator; 
but if such a person should, dther through negligence, or 
&om the high opinion entertained of his integrity and 
judgment be appointed* a par^ wjll not be allowed after- 
wards to impeach the award on the ground of having 
himself made an improper appointment. It should be 
clear, however, that the party nominating was under no 
mistake at the time, and that the circumstant^s which may 
seem to render the particular appointment improper^ 
were such as could not have been, by ordinary circum- 
spection, prevented (a). 

Where matters in difference are snb- 
''''^'* mitted to more than one arbitrator, it is 

not unusual to provide that some other person shall ulti- 
mately determine the case, should the arbitrators them- 

(a)Rol.Arblt. A.S. Com. Dig. Arl»t. B. 4MDd. »e. Comb. SIS. 
Hard. 43. and tee Earle v. Stocker, > Vern. S51 ; slM 5 Don'a Rep. 
HT. Jobiutone v. Cb«ap«, IIh» cluf. pod. 
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•elres be unaUe to agree. Sach person is called sn 
Umpire J and he is Mmetimes originally named ia the 
sabmiaiion; sometimes a power is vested in the arbitrators 
of appointing him. 

It is, of course the duty of the arbitrators to use all 
reasonable circamspecdoD in their choice of such person ; 
therefore, to throw cross and p^e who should name the 
umpire, was conudered decidedly improper; since it vss 
leaving that to chance, which ought to have been the 
subject of mature deliberation: and such appointment was 
declared void {a). 

But in one instance (i), it having been agreed that 
each party should nominate an arbitrator, that the arbi- 
trators so named should nominate a third, and that these 
three, or any two of them, should make the sward* the 
arUtrators named different persons, but eacb preferring 
' the one made choice of by himself, though, not dis^ 
-proving of the other, they determined to toss up whicb of 
the two nominees should act, and the perstm upiHi whom 
the lot fell, together with the arbitrator who had named 
him, made the award, without the other first-named arbi" 
trator joining in it; the Court of King's Benoh refined 
to set aside the award,— 

Lord Ellenbobougb, Ch. J. saying ; — ** This is not a 
tossing up between the two arbitrators which should no- 
minate the third,, in exclusion of the'other, whidk woiild 
have been bad according to the cases cited; but after 
having, each of them, nominated one, and each of them 
thinking that the nominee of the other was nearly as pro- 
per a* his own, they agreed to submit their opintm to 
this mode of selection of tme out of the two fit persons. 
I cannot see any ol^ection to this. The mode of appoint 

(a) S Vera. 489, ace. Sij'er, 99. Hewitt r. Parry. 
(6} Ncale c. Ledger, 16 E. R. 51. 
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j^' twelve jiiron out of all those nrlio are lebirned'to 
Mrre, 1» by lot." . 

In tt tobsequent ckm, arbitratcvs with po««r to a^^Mitit 
an umpire, not being able to agree, drevlots wbieb eboold 
tacarioate, and the winner appoinuA the poison ol^eoted 
to by the other arbitrator. The parties and arbtbatuHV 
-both attended the nmpife who made hit avard; it did not 
appeur, however, that the ptaty tBoriog to aet a»dfl the 
«irard was aware of the mode in which the ua^ire via 
^ipointad, and the Court set the sward aside {al. 

Where, however, two Brbitratore haviug dJB^reed* ap- 
pontedan umpire witboat anj authority at all from the 
pdrtiea, bnt the pnrtiet attended the reftreaoe, the Court 
bdd thja a aufficieot sf^roval of the appolotmeot (b). 

And where it was eniwesdy provided by the submis- 
«ion that the umpire sboald be appdnted before aoypro- 
-eeeding* upon the reference oommenccd, and the artiitre- ' 
tors* oerertheless, enlarged the time and held one meeting, 
firevioiu to any appotataieot of the umpire ulung place, 
the Court held that as the parties had attended that in«et- 
ing with die knowledge that no umpire bad been then ep- 
piMiited, ihey could not now otgea to the award pa that 
accoant (c). 

There appears some contrariety of dennonc us to how 
fio* arbkratoni and an umpire ess have a concurrent juris- 
^diotioat whether, when the aspne day limiti the time 
■^nn to each, the latter can m^e an wopirsge; whether, 
.in order to aatlioEize the umpire to (determine the matUeits 
in dispute, the e^nvss refusal .of the arbitrntor^ to proceed 
must be signified to him'} aodagaiD, whether theamare-jio- 
mination of an nmpir e by the arUtratecsi put an end to 
-char autboril^, so as to prevent their a&erwards making 

(a) Wells c. Cooke, i B. and A. 318. 

(6) Mataon v. Trower, 1 Ryan and Moody Rep. 17. 

(0 In re Hick, 8 Txiint. 694. 



b, Google 



ABBirMTORi AVD CHEPIBe. U 

kh att«rd(a}. Bttt tbtse donbts soUn now to bt at ut 
«»d ; •od ths Court of King's Bench have nid that tfaeM 
era be no diOuavityt even if ths artutratora and umpira da 
tMkc M/veni awardt, in adjndgiag which of tlkem shaU 
stand I for the award of the former maA prevail, if th^ 
ma^LB any ; if not, that of the Umpin : ao that tJiere can. 
be no amfoBion or oonciurence of authority as to tirae (b). 

And i^u a recent occasion, where the Babmisnoa woa 
to two .persons aamed as arbitrators, and a third as oaf 
piro, BO as the award were made by the arbitratOTs on or 
be&n a particular day, bnt if they made no sward, then 
BO as the uncage ynre made by the umpire on or before 
a more distant day, tbe Court held that the umpragiv 
made by the umpire two days before tlie lime expired 
within which the arbitrators were to have made their 
award, was vslid ; they baring expressed their refnsal ta 
make any award at all. Lord Ellenborouoh, Ch. J. ob- 
served that the utopirage was only defeasibLo in the event 
of the arbitratMa making thair award within due time (c). 

It U now dearly established, that the arbitrators do not 
divest themselves of the power to proceed in the reference 
by ntmiinating an umpire. Such appointment may ba 
made either before Or after thor own investigatioD of the 
matter has commenced, or in any stage of their proceed- 



(a) Bol. Arbil. p. 6. Sir Hio. Raym. 3(H. Sld.43S.454. Donavitit 
V. Hualmll, 1 Mod. 174. 1 Lev. SOt, 8. C. TrtTen*. TwUttten, i L«T( 
174. S Keb. B4a, Adoa. S Ven, 100. Cap^g d. Harnard, 1 Saand. 
131, S. C. 1 Lev. «85. a Keb. 619. Miloh«ll n. Hutu, Ld. Ra;m. 671. 
Cowell V. Waller, S Barnard, 154. Elliot c. Chevall, Lntw. 541. Jen- 
ningi v. Tandepat, Cro. Car. XG3. Ftal e. Varier, Godb. S41, Aodd: 
Freenan, STS. Rejnohfo v.Onj, Balk. TO, IS Hud. ItO, Ld. Rayta. 
ftl, 8. C. ; and lee remarlu en tbia caae is D<^l«y v. Piutow, Sayer, 

(i) Caie «. Dare, Sir Tha. Jonef , 167. 3 Show. 1S4, 8. C. 

(c) SmaSlei v. Wright, 3 H. and 9. 559. Sprigcns t. Naih, 5 H. aod 
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ii^s. In one case (a), indeedi the .Court of King*! 
Bench expresied their opinion that it was the fairest way 
to do so in the first instance. Upon a still later occa" 
8ion{&), LordELLBNBOROOGH swdthatitwasTeryconve- 
nient for arbitrators to b^a by appointing an umpire, 
becanse tb^ were more likely to agree upon a proper 
choice of one before they b^an to quarrel themselves ; 
bat Uiat, if the parties had not expressly restrained them 
fmn making the choice, afW the time for making their 
own award expired, there was nothing in reason aqd 
sense to restrain them from chusiog the umpire at any 
time while he had power to act. Such a choice was coU . 
lateral to the power which they themselves had of award- 
ing between the parties. They might choose the umpire 
either before or after the time for making their own award 
expired, provided it were within the time g^ven to the um- 
pire. 

When a further day is appointed, within which the 
umpire is ultimately to decide, and the arbitrators have 
neglected to nominate him before the expiration oS the 
last day on which they bad power to make on award, tiiey 
may proceed to the nomination after that day has 
elapsed (c). A submission was, so that the arbitrators 
should make their award before or on the Slst of June; 
but if no award should be made before or on that day, then 
that the parties should observe the award of an umpire, 
to be chosen by the arbiti'ators, so as such umpirage 
should be made before the 28th of June. The arbitrators 
neither made any award, nor chose any umpire, before or 
on tiieSlst; but they did choose one before the 2dth; and 
he made his umpirage within time. It was objected to the 

(n) Boe r. Doe, i T. R. £44. Doyley v. Rtitow, Sa;er, ill. 
(«) Harding n. Watts, 15 E. B. 956. 

(>:) Bardet v. Hnrri}, 3 Keb. 387-. Adatni v. Admi, f Mod. U9. 
Anon. Fiecman, 37S. 
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award, that the orbitzatora were Jimeti ajffido on the fi li^ 
and could not appoint an umpire after that day. But the 
Conrt of Common Fleas held otberwiae^ saying that, be- 
fore or upon the filst of Jane, until the laat momait of 
that day, the arbitrators bad power to Btgtee in sward ; if 
they did not in the course of that day agree in award* 
then they had power to'appoint an umpire ; but until they 
failed to make their' award on the Slitof Jnn^ the power 
of appointmg an umpire did not b^n (a). 

AVe may presume that the latter part of this jadgmmt 
was founded upon the particular wording of the rule of 
reference ; smc^ generally, as we have seen, the M^itra- 
tors may appoint the umpire at any time before or during 
their own investigation of the matter. 

It seems that there should be a formal written appoint- 
ment of the umpire ; the moat usual way is by an indorse- 
ment made bythe arbitrators upon the instrument of sub- 
mission. 

- In one case the only proofs of an umpire having been 
appointed were the award itself, reciting the nomiuati<Hi 
of a certain person therein named, to act as umpire, and 
parol evidence of such person having acted with the ar- 
bitrators in the examination of the matterj and Euch proof 
not being con«dered sufficient, the plaintiffs, in an acti<m - 
on the award, were nonsuited (&). 

In the case of ^rigeas in. Nash [c], the Court refused 
to set aside an award, oil the ground that, having been 
made by the umpire before the period which limited the 
arbitrator's autiiority, it did not state the &ct of their dis- 
agreement. The Court expressed themselves to be clearly 
of opinion that an award needs not set oat the authority 

(a) Beck V. Strgent, 4 Tfttrat. S3t. 

(i) Still and ■Bdlher t). H(lfard, 4Cunp. N. P.C. 17. 

(c) 5 M. ind S. 193. 
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of' tb« avbltritor or umpiEe, but that it it sufficient, io 
6rMiiag up an avard, to state generally, that^ bj virtne 
of the sttboiisueii, tbc arbitrator or umpire made the 
award, 

Tb« appointment of an unifnre, having ones regulsrlj 
taken place, will not, it seems, be invalidated by the sub- 
lequent dissent of tbc partiee. Thna, where arbitrators 
bed elected an npipire wbo accepted tiie authority, and, 
upon a saggeslion by one party before the award made 
that he was an improper person for the office caeh arbi- 
trator named • different person to supply his place, bnt 
txHild not agree as to a iresh appointment, the original 
nomination wac supported, and the award of such naifMrc 
held to be good (a). 

It is not necessary that the q)poiDtment in writing of 
the ampira should be stamped (i). 

When the arbitrators have^ beibre their disagreement, 
made some progress in their enquiry, have examined wit> 
nesses, 8(c., the nmpre needs not re-examine tboee wit- 
nesses, unless expreissly denred to do to before making 
his award ; he may take a rcftort of the evidence from the 
u-bitraton, and decide accordingly (c). 

Where arbitrators, Slaving chosen an umpire, afterwards 
join with him in making the award, this <^>es not vitiate 
it ; since, in lav, it ifi the award of the umpire only, who 
may take what advice, opinitm, or assessors he will {d). 
What has been siud, tberefiwe, in some cases, as to the 
arbitrator having no power to decide one part <^ the case, 
and the uminre the remaining points, seems to be of little 

(a) OHrer e. CoUingi, II E. R. SCT. 

(b) Rontledge «. llianrtOD, 4 Twut. 704. 

(c) Hall V. Lawrence, 4 T. R. SS9. 8«e « Banitrd, Sir. 

(il) Soulaby e. HodgNn, Barr, 1474. 1 Bl. Rcp. 463. S. C. Beck v. 
Sirgent, 4TaiiDt. 2Si, 
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importance, the umpire being always at liberty to arail 
himself of the auistance of ihe arbitrators ; and to adopt 
any opinion of their's as his own (a). 

There have been instances of submissions so worded, a* 
to have raised doubts whether it were not the intention of 
the partiee that the award should be made, in the 6rst in- 
stance, jointly by the arbitrators and the umpire. As, 
where the condition of a bond was, " to stand to the 
agreement of A. and B.y being arbitrators chosen fur that 
purpose, to end a controversy between the said obligor 
and obligee, and J, S. being umpire for both parties," the 
Court held this to be a nomination of J*. & to act as um- 
pire in case the arbitrators should he unable to agree, and 
diat an award made by them, without his joining in i^ 
was good. Indeed, otherwise, he would have been a third 
arbitrator, rather than an umpire. 

It has been doubted whether arbitrators, having named 
an umpire who refuses to act, can appoint another (A). 

The Court of Common Pleas, on one occasion (c), con- 
trary to the opimon of the Clnef Justice, decided that he 
might; and it now seems clear that, in case an umpire re- 
fiise to act,' another may be appointed toties quoties {d). 

In a recent case where an arbitrator, to whom the 
question of damages was referred, declined to proceed, 
and one party refiised to nominate any other, the Court 
ordered judgment and execution to issue against him for 
the damages found by the jury at the trial, unless he 
would consent to refer the amount of the damages to some 
other arbitrator («). 

<■) lUU Aiblt. P. 7. 1 Buiurd, 317. 

(fr) Rejmold* ■>. Gray, l Salk. 70. U, Hiym. M2. it Hod. !»., S. 
C; bat *ee obMrratiiuu npon tkij cue in tlial ofDoyley o. Pititaw, 
Sajrer, Ml. / 

(0 Trippet v. Eyre, 3 Lev. f63. 5 Hod. 4S7. I Veot 11 3. S. C. 

(d) OUver V. CriUngs, 11 E. R. 367, antl ie« f Saiuid. 133. a. note. 

(() Woolley Eucutriz v. Eel); and otben, i B. and C. 68. 
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It seems scarceEy necessary to observe tliat, where the. 
submission is conditional, the ita quod relates, by construc- 
tion, as well to the umpire as to the arbitrators; and that 
he is equally bound with them to include every party sub- 
mitting and every thing submitted in his award (a). 

Where arbitrators arc named, one by 
°\h ^""^^ P*'''y> th*y ought not to consider 

party naming themselves OS solely representing the per- 
Ai'm. sons by whom they were respectively nomi- 

nated, and as the advocates of their cause; 
but as called upon to execute a joint trust; and they are 
bound to look, with equal accuracy, to the interests of 
each party. 

Lord Thurlow, on one occasion {b), said, " It is not 
unusual for an arbitrator to consider himself as agent 
fortheperson appointing him; how that is so common, I 
wonder, for it is against good faitli. The bond says he 
is an indifferent person, and be breaks a most solemn en- 
gagement in considering himself otherwise." 

When a cause is referred at the trial it 
"V* <« {g ugmij to aet the witnesses sworn before 
tilt Ttfertnte. ° 

they leave the c<mrt ; otherwise, if required, 

they must be sworn before a judge, or commissioner in 
the country, and the order of nisi prim being obtained 
from the clerk of nisi prius or associate in London or Mid- 
dlesex, or from the judge's associate at the assizes, the ar- 
bitrator will make an appointment in writing of a time and 
place for the parties and their witnesses to attend him, which 
appointment should be subscribed to a copy of tlie order of 
niti prius, and served therewith on tbe defendant's attor- 
ney. And, previous to tbe meeting, the arbitrators should 
be furnished with a statement of the case, and the names 

(<) Bean r. Newburj, 1 L«v. 139. 

{b) Calcraft v. Roeback, i Vei. jun. 1!G. ace. Fetbentone v. Coo- 
9«t, 9 Vei. C9. 
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'i^the intnesGes, &c. A similar mode of proceeding is U> 
be observed, where the reference is by agreement without 
suit {a). 

It has been sud that it is not necessary that express 
notice should be given by the arbitrators when they in- 
tend to meet, the parties being bound to take notice (A); 
but this seems most unreasonable, and there is no doubt 
but that an award, made without due notice given to the 
parties, would, at the present day, be set aside (e). The 
parties, however, must attend in person, or by attorney, 
the arbitrator's appointment regularly notified to them; 
and, if they refuse to attend, it seems that the arbitrator 
may proceed ex parte {d). In the case of a reference by 
order of nisi prius, or by rule of court, under the statute, 
a party may apply for a rule to shew cause why his oppo- 
nent should not attend before the arbitrators, or why the 
latter should not be directed (o make their award without 
waiting for such attendance. Thus, where a diSerence 
subsisted (^), as to the adjustment of a long train of ac- 
counts, almost every item of which was contested, and the 
matter was subsequently made the subject of a reference ; 
one party neglecting to carry in his vouchers before the 
time originally limited to the arbitrator kt making bit 
award, and the time having been repeatedly enlarged, in 
order to afford him an opportunity of doing so ; the other 
party at last applied to the court, on affidavit stating the 
circumstances of the case, for a rnle to shew cause why 

(a) Ti*L Prac (Sth Ed.) 879. (i) Tittemon v. PeM, 9 Aft. 5t9. 

(c> 8e«PMchali:.Terty, Keljnge, iM. 

(i) Waller c King, 9 Mod. 63., *d part Ca. in Law and Eqtiltr, 63. 
Fetbentone c. Cooper, 9 Vea. 67. Wood v. Leake, IS Vei. *lt. Har- 
CMirt V. BaiDsbottam, 1 Jacob and Walker, 511. hut see in n Hick. 8 
Tannt. 694. aad div. of tbls chap. " Miscondact of Arbitntori," pojt. 

(e) Hetley v. Hetley, in the Eicheqaer, M. 1789. Cited Kjtd m 
Awardt, lOJ. 

■ S 
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the oegligent party should not produce his vouchers, be 
fore a certain day, and why the time should he furtbw 
enlarged ; or why, on the plaintiff's still neglecting to at- 
tend, the arhitrator should not be directed to proceed oa 
hearing the defendant alone. The Court granted the 
rule without hesitation ; and the plaintiff, instead of shew- 
ing cause against it, peremptorily undertook to deliver in 
his vouchers, within the specified time. 

A party, by attending an arbitrator or umpire, waves 
every objection to the appointmeitt of which he may be 
f«rly supposed to have had notice (a). 

The parUes and their witnesses, attending a reference 
under a rule of Court, are privileged from arrest eundo, 
morando et redamdo: or where the reference is under an 
order of the Court of Chancery (£). 

But where a party residing in L. was summoned to 
attend an arbitrator at £., and was required to bring 
with him certain papers then at C, sad he went to the 
Utter place, where all his papers were, to make a selec- 
tion, and, having staid there more than twenty-four hours 
for that pni-pose and necessary refreshment, was arrested ; 
the majority of the Court of King's Bench (Abbott, Cb. 
J. dissentietUe) held that he was not entitled to be dis- 
charged out of custody, since he had no right to stop and 
sort his papers {c). 

The Court of Exchequer, however, subsequently held, 
that a person, under similar circumstances, was privileged 
from arrest (<0- 

It appears that the application for release may be made 
either to the Court under whose process the privilege is 

(c) In Tt Hick, 8. Taunt 69*. mUi. p. 44. HatMO v. I^wer, 1 Rftn 
aod Mood; Rep. 17. bnt ue Wells v. Cooke, S B. and A. SIS. 
(J) Spmce c. Stuart, 3 E. R. 89. Moore t. Booth, 3 Vei. 350. 

(c) RandaU v. Gsmey, 1 Out Rep. 679. 

(d) WcketU V. Onrney, 1 Chit. Rep. 68«. 
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claimed, or that out of which the process issued, upon 
which the party was arrested (a). 

In the course of investigatiog the matters in dispat^ 
an arbitrator seems to be allowed a greater latitude than 
the Courts of law and equity. In one case, where the 
witnesses were not even examined upon oath, no objection 
being made at the time, the Ck>urt refused to interfere 
against the award {b). 

An arbitrator has generally the power of examining the 
parties themselves ; and in one case where the umpire had 
examined those on opposite sides, in the absence <^ each 
other, Abbott, Lord Ch. J. said, " It does not appear 
that either party desired to be present when the other was 
examined : legal men, indeed, usually examine one party 
in the presence of the other, but, amongst mercantile men, 
a different practice prevails : the umpire here was a mer- 
cantile man, and the defendants, not having expressed 
a wish to be present at the examination of the plainttfls, 
cannot now object to it having taken place in their 
absence (c). 

Should it, however, be re<|uired, the witnesses on each 
side ought to be examined in the presence of the opposite 
party (d). 

~ Where arbitrators, having commenced a reference, in- 
formed one party that they should suspend their proceed- 
ings until they could inspect certain books, upon which he 
went away, and,during his absence, they examined another 
witness, and then, declaring it was unnecessary to see 
such books, made their award, the Court set it aside (e). 
In a case where matters in difference about repairing a 

(a) Bicketts v. Giiroey, 1 Chit. Rep. 68i. 
(*) Rld(.iHD.Pye, I B.anil P.M. 

(c) Matson v. Trower, 1 Ryan aud Moody, N. P. C. 17. 

(d) Tidd. Prac 896, cilw 4 Price, 533. 
(t) Pepper v, Grabtun, 4 Moore, 148. 
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house were referred, and the arbitrators mode their award 
upon a view of the premises, without calling the parties 
before them, the Court set aside the award. Lord Eixem- 
BOROtiGH, Cb. J. saying that there might be other &cts 
to be inquired into, such as payments by the party or ex- 
cuses for not repairing, Sic. (a). 

A considerable extent of discretion is vested in an ar- ■ 
bitrator as to the reception of evidence; especially where 
it appears to be, through negligence or design, wilfully 
widibeld. 

An arbitrator (well known to the parties for his skill in> 
the subject of reference] acting under submissions reciting 
that the parties had " confidence in him as a fit p<erson"'.' ^ 
and had " confidence in his judgment" to carry ^toef^ ' 
feet certain improvements upon lands, and apportitMi the 
expense amongst the parties, refused to communicate the 
notes of bis opinion, or a drafi of the award, before it 
was pronounced, to one of the parties applying for such 
notes or draft, and refiised to receive proof of all^^ ma« 
terial facts laid before him by the same party, be being 
himself a competent judge of the subject and chosen for 
that reason : the Court refused to interfere against the 
award, saying that " an arbitrator is not bound, in all 
cases, to receive evidence, whether it will have any effect 
on his mind or not " {b). 

Upon another occasion, however, where ji, agreed to 
enter into a rule of nisi prim to repair and re-instate cer- 
tain premises, the amount of the sum be should pay to B,, 
in lieu of thiii, was referred to C. At the first meeting 
^.'s witnesses gave in their estimate, hatB. produced none. 
Previous to the second meeting B. gave notice that his 
witnesses (two surveyors) could not attend, in consequenee 
of illness and absence abroad ; but it speared that one of 

(d) AasB. 3 Cbit. Rep. 44. (b) Johoatone v. Chupe, 5 DoWi Bep. Ii7. 
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them might have been present at the first meeting, and the 
arbitrator suggested that other BUrveyor§ were equally ca- 
pable of making an estimate, and offered to receive the 
evidence of such persons, to which proposal B. refused to 
accede. C. then gave notice to B. that, if A. insisted upon 
it, he should proceed to make his award, which he did. 
Upon an application to set it aside, the Court requested 
the parties to go again before the arbitrator ; but, B. not 
consenting to this, they set aside the award, leaving A, to 
enforce against B. his agreement to enter into the rule of 
nisiprius for reinstating the premises {a). 

When no time is limited by the submission within which 
the arbitrator is to make his award, he may defer doing 
so to what period he pleases ; but it^ afler a request by 
either party, he n^lect to determine within a reasonable 
time, such party may revoke his submission (i). 

In general a certain day is fixed before 
or on which the award sbaU be made j but ^'"^'^^ 'f 
it not unfrequently happens that more 
time is necessary for the investiga^on of the matter, than 
was originally supposed : it is usual, therefore, to vest in 
the arbitrators a discretionary power of. enlarging the 
time for making the award. 

If the arbitrator be enabled to enlarge the time at all, 
he may enlarge it more than once (c). " The sense of 
the condition is* that he shall have sufficient time to make 
his award, and that, if he cannot make it by the day 
named, he is to make it at any time he pleases ; and whe- 
ther he name the ultimate day at once, or at a subsequent 
period, is immaterial." {d) 

(a) DoddinglOD v. Hodion, t Bing. 3B4. 

(() CoHii r. PottB, 3 M. asd S. 145. Newgate e. DegeMer, t Keb, 
10. ao. 

(c) Pa>ne v. Deacle, 1 Taunt. 509. ace. Barrett v. Parry, 4TkiuiL 
658. Anon. 2 Cliit. Rep. 45. 

(d) By Mauafietd, Ch. J. ibid. 
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Th« arbitrators need not state in their award that tfacjr 
have enlarged ^e time; it. is enoagh, that* having aatht^ 
rity to make such enlargwnent, they do, in &ct, make 
their award within the time to which their authority ex- 
tends; and no presumption will be made against that 
which is to be collected from the fitct itself of making the 
award (a). 

But the act of enlargement by the arbitrator most take 
place within the ori^nal time; for, where the indorse- 
ment by which it was made bore d^e a day subsequent 
to the expiration of the time originally ^ven, the Court 
refused to enforce the award (b). 

In a case, however, where a rule nisi had been obtained 
for setting aside an award, it appeared that the cause had 
been referred under a judge's order, containing a proviso 
that the arbitrator should make his award on or before the 
1 3th of September, but, if he should not then be prepar- 
ed, the time should be enlarged as often as he might re- 
- quire, and a judge of the Court think reasonable and jusL 
On the 12th of S^tember, the arbitrator enlarged the 
time ; and on the 26tli of the sanve month, a judge's order 
was obtained authorizing such enlargement ; and on the 
SOth, the arbitrator made his award. It was objected 
that the act to be done by the arbitrator, and the jud^s 
order should have preceded any enlargement of the time ; 
but Lord Elleiibohough had no doubt that the judge's 
order was early enough, and that it was .by no means ne- 
cessary that it should be obtained within the time limited 
to the arbitrator for making bis award. His LordAip 
further said : " The words of the proviso ore ' that he 
shall moke his award on or before the 13th of Septem- 
ber'; the arbitrator, therefore, had the whole of the 13th 



<a) Oeorge v. Loailey, e E. R. 13. See Etmu v. ThompBon, Chtp. Vll. 
jt] TIdd, 881. Catb edttioD), cites Gnod v. WHkt, H. T. Se 0«o. 3. K. B, 
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given to him for tbst purpose, with power to enlarge the 
tim^ if be required; bat if any part of that day ia to be 
subtracted fur applying for a judge's order for enlarging 
' the time for making his award, then be would not have 
all the time allowed him for that purpose, by the terms of 
the reference. Perhaps, then, it would be a nice ques- 
tion, whether the arbitrator might not hare enlarged the 
time immediately after the expiration of the onginal pe- 
riod allowed him j but it is enough that he might have 
done so at the very last moment of that period; and it 
follows from thence, that the judge's order may be subse- 
quent to it; and if once the precise point of time may be 
passed, then it becomes a question for the judge's discre- 
tion. The power of enlarging is placed in the arbitrator; 
but that power is to receive s subsequent ratification from 
the judge to give it effect, which has been done in this 
case; and the judge, according to the language of the or- 
der, has thought it reasonable and just' that the time 
should be so enlarged. This seems to answer the intent 
of such a provision which, it does not occur to me» bad 
any other material purpose than that of enthenticaUng 
the act of enlargement required by the arbitrator." 

The rest of the Court agreed with the Chief Justice, 
Lb Blahc adding that '* this term ought never to be 
inserted in orders of reference, but that it should be left 
to the discretion of the arbitrator alone, to enlarge the 
time as he might require." (a) 

The Court have lately held that, where an arbitrator 
has power to make an application to the Court for en- 
lar^g the time, he may make several applications, and 
is notjimctus ^cio at the expiration of the time granted 
by the first enlargement (fi). 

<a) Reid v. Fryatt, l M. & S. 1. (A) Anon, i Chit Rep. 4S. 
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In a very recent caset where it was expreasly provided 
by the rule of reference that the death of either party 
should not work a revocation of the arbitrator's authority, 
and he, after the death of one party, but before the ori- 
ginal time expired, enlarged the time, the Court held that 
he was warranted in doing ao ; and they refosed to set 
aside the award (a). 

In cases where the arbitrator has no original power to 
enlftrge the time, if the reference were by rule of Court 
or order of nisi pritu, a rule may be obtmned by con- 
sent, but not otherwise, for enlarging it ; or where the 
submission is, by agreement, without suit, the time may 
be enlarged by «msent of the parties (i). It seems, how- 
ever, that such consent needs not, in every case, be ex- 
press, but may be implied irom the conduct of the par- 
ties (g). 

The role or order for enlarging the time is drawn up by 
the clerk of the rules in the King's Bench, or secondaries 
in the Common Pleas, on a brief or motion-paper signed 
by the counsel on both sides, and a copy of it served, with 
an appointment thereon ; but, before this rule can be ob- 
tained, a motion must be made for making the order of 
nisi prius or agreement a rule of court (if). 

Where the time is enlarged *< until " a particular day, 
the word <* until" is inclusive, and the award may be made 
on that day(f). 

When a cause is referred at the trial, it 
Extatof arbiira- jg y^^ jisaol to take a verdict for an ex- 

or « lu r J. pjggg gynj (subject to the award of the ar- 
bitrator) for security ; particularly when there are special 

(d) Tyler V. Jouei, 3. B. and C. 144. (fr) Tldd. Prac. (8Ui «dit) 880. 

(t) See R. (in aid of Mytton) v. Hill, 7 Price, 636. 

(d) Tidd. Prac. (Bth ediL)881. 

{t) Shobroidt c. Thorn, Sir Peter King** Bep. C. B. 



b, Google 



ABBIiaATORS AKD UMFIKE. 59 

bail, who would not otherwise be liable for the sum award- 
ed (a). 

An arbitrator lias no authority, under sucb circum- 
stances, to award greater damages than the amount of the 
verdict ; the only power given to him, in such cases, being 
to reduce, and not to enbaoce the damages. And, in one 
instance (b), where tbe arbitrator had awarded a satn ex- 
ceeding the amount of the verdict, the Court would not 
allow the party to take his judgmeit, even for the sum 
given by the jury ; saying that where the award was of 
an entire sum, this could not be done ; thougb it might 
bad dbtinct things been awarded, some of which were 
good, and others not. 

I^ird ElXENBoBOUGH, Upon this occasion, observed 
that the damages found by the jury might be compared to 
the damages laid in the declaration. They operated as a 
limit to the discretion of the arbitrator, in like manner as 
the jur}' were limited to those laid in the declaration. And 
Le Blanc, J. said that the true meaning of the rule of Te< 
ference was that the parties consented that the arbitrator 
should mould the verdict which had been taken, and that 
tbe verdict so moulded by him should be takai to be, vir- 
tually, the verdict of the jury: that, for this purpose, the 
verdict was always taken at the highest siim for which it 
was supposed that the damages ' could, in any events be 
awarded ; generally, however, for the amount of the da- 
mages laid in ihe declaration ; but that it never was un- 
derstood by the parties to such consent-rule, that the ar- 
bitrator was at liberty^ to award damages to any extent he 
pleased ; that the law, therefore, would not raise an as- 
sumpsit to pay any larger sunr-than what tbe arbitrator 
had authority to award ; and he having, in the present 
case, awarded one entire sum beyond his authority, no as- 
sumpsit could be Fused to pay that or any smaller sum. 

(a) Udd. Pnc. 873. (i) Bonacr v. CIihtUod, 5 E. R. 139. 
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In a subseqaent cBse(a) whicli occurred id the Common 
Pleas, Mansfield, C. J^ seemed to think that an arbitra- 
tor might direct an application to the Court for the pur- 
pose of enlarging the verdict, and that the defendant 
should consent: at least, that this might be done in cases 
where the amount of the nominal damages in the verdict, 
<»i an order of reference, was immaterial. 

On this occasion, too, the principle was maintained that 
an arbitrator cannot award a sum exceeding the verdict of 
the jury ; but in the particular instance, the arbitrator 
having given a larger sum than the jury gave, and judg- 
ment having been entered for the whole, and it appearing 
that part of the sum was covered by a counter-demand, 
which never was a subject of dispute, so that only a ba- 
lance less than the amount of the verdict was ultimately 
to be paid over, the Court suffered the judgment to be re- 
duced to the amount of the verdict, and granted execadon 
for the sum really due. 

" More recently (6) an action having been brought on a 
balance of accounts, a verdict was taken for the plainUiT 
to the amount of the damages laid in the declaration, sul>- 
ject to a reference of all matters in dispute. A motion 
was made ibr leave to increase the amount of the verdict 
upon an affidavit stating that a much larger sum would 
probably be proved before the arbitrator ; and assigning 
as a reason for so small a sum being ori^nally inserted in 
the declaration, that the clerk of the pluntiff, who made 
the affidavit of debt, not having the vouchers before bim, 
could only swear to that sum ; and Lord Ellenborough 
said, that the Court could not increase the sum as prayed; 
that, although the arbitrator could not go beyond the sum 
ascertained by the verdict, yet, as aU matters in di^erence 



(a) Prentice c. Reed, 1 Taiiut. 151. 

(,h) Pearief. Cdmei'oiijl.M. and 8.675. 
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were referred to htnit he might, perhaps, make his araardjbr 
a larger sma as to the additional matters referred to him, for 
which, though the party would not have s remedy under 
the verdict, he might have a reme^ under the award. So 
&r as respected the cause the smoUness of the sum might 
have been an inducement to the opposite por^ to submit 
to a refavnce. 

An arbitrator, npon a general reference, is to take into 
his consideration all demands, legal or equitable, of which 
be has noticei snbsuting between the parties (a). 

Lord TiXBOT is reported to have said upon one oc- 
casion that arbitrators are in the nature of judges, and 
have, in sasxna respects, a greater latitude, not being con- 
fined within the rules of a court of law or equity, and, 
therefore, may make such allowances as cann<rt be admit- 
ted in the regular courts (6). Thus they may relieve against 
a ri^t which bears hard against a par^, but which, hav- 
ing been legally acquired, could not be resisted in a court 
of justice (c). 

It was once held that arbitrators conld not amtrd a re- 
compoise fer an injury where no damages would be re- 
coverable iu a court of law. Thus, an award that the 
defendant should pay the costs of a suit instituted against 
him for words was hdd to be void, if the words were not 
actionable [d). But this doctrine has been overruled, and 
it has since been laid down that the plaintiff b not bound 
to shew any cause of acticm subsisting, for that this is left 
to the arbitrator's d^rmination, who has power to award 



(a) Ddver e. Btrnei, 1 Taonl. 48. See diet by Bayley, J., Doe r. 
Thompson, 1 Chit. Rep. 674. N. 

(b) South Sea Company v. Bunpitead, S Eq. Ca. Abr. 80, 

(c) Knox r. Slnunonds, 1 Vea. jnn. 369. 
((0 SpifenHll B. Jane, t Sid. \t. 
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damages where they would not have been recoverable bjr 
a suit, since the parties have made him their jadge(a). 

The rule laid down by the courts seems 
to be that, where arbitrators knowing what 
the law is, or laying it entirely out of their consideraUon, 
make what they conceive, under all the circumstances, to 
be an equitable decision, it will form no objection to the 
award that, as to some particular point, it is manifestly 
against law ; but that where arbitrators, meaning to follow 
the law in their decision, mistake it, this is a good reascm 
for setting aside the award, so far as it may be aflected by 
such mistake. 

' Considerable differences (i) having arisen as to the mode 
in which certain personal property should be distributed, 
of which a testator had made no disposition by bis will ; 
the adjustment of the matter was referred to arbitration, 
and an award was made in consequence. To this award 
it was objected, that the arbitrator, in allotting the pro* 
perty to the respective claimants, had totally altered what 
ought to have been its course according to the statute of 
distributions. Upon this, the Court directed that the ar- 
bitrators should make affidavit, whether they had intended 
to follow that statute, or had laid it entirely out of their 
consideration, and decided upon equitable circumstances. 
The arbitrators accordingly made an affidavit, in which 
they stated that, in disposing of the property, they did not 
conceive themselves to be making a distribution of it ac- 
cording to any fixed rules of law upon the subject, but to 
be dealing out to the several parties interested what appear- 
ed to them to be, according to the best of their judgment, 

(a) HaiiMiin.Iiveriedge,! Vent. 943. See Wohlenberg «- Lageman, 
6 Taunt. SSI. 

(6) Ainaleyc.Goff, Hi). 1799. reported in Kyd on An-ards.SSl. But 
tee Corneforth c. Gcer, i Vint. 705. ' 
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under filtthc circumstances of the case, strict and impar- 
tial justice, agreeably to what they believed to have been 
the intention of the testator. The Court thought this a 
sufficient answer to the objection, and discharged the rule 
nisi for setting aside the award. 

In the case of Kent v, Elstob aad others (a), where the 
arbitrator professed to decide upon the law, and delivered 
in, together with the award, a paper containing observa- 
tions upon the evidence before him, together with, his rea* 
sons lor deciding as he had done, the Court set aaide the 
award for a mistake in point of law ; observing, that the 
piqwr having been delivered under such circumstances* 
the statement of the arbitrator's reasons contained in it, 
was to be cimsidered in the same light as if it had appear 
eil upon the face of the award itself; and as it was evident 
from thence that the arbitrator had proceeded upon a 
ground unsupported by law, whereas he plunly intended 
to decide according to law, the award was not such as he 
intended it to be. 

A case had previously occurred in the Common Fleas (b\ 
where on arbitrator awarded a sum of money to one par- 
ty, and, having stated, in his award, the grounds upon 
which he conceived it to be du^ it .appeared that part 
arose out of a transaction which, though the arbitrators did 
not seem to be aware was illegal, the Court determined 
to be so^ and they set aside the award pro tanto. And it 
is said that, if a mistake in pcunt of law be made out by 
clear evidence on raie side, which is not denied by the 
other, the Court will set aside the award, and that a mis- 
take in the judgment of the arbitrator is considered as 
a mistake in point of law(c). 

But, unless the illegality of the decision appear upon 



<■) 3 E. R. 15. {b) Aubert v. Maze, i B. and P. 371. 

<c) Tidd. (Ed. B.) 894, cite* Wade c. Unotky, T. 33. Geo. 3. K. B. 
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the face of the award, the Court, it seems, will not inter- 
fere on the ground merely that the arbitrator has mist^en 
the law or advisedly decided contrary to the rules of es- 
tablished practice observed by the courts of law and equi- 

ty(«). 

Thus, where an arbitrator, on a mixed question of law 
and fact, had allowed matters appuvntly illej^ as pre- 
miums of insurance to an hostile port, the award was not* 
on that account, considered invalid (&). 

Again, where a suit in Chancery and all other matters in 
difference were referred, and the arbitrators, in taEing tfae 
account, bad allowed interest where it was admitted that, 
by the practice of the courts of law and equity, it would 
not be allowed, the Court refused to set aside the award, 
Abbott, Ch. J. observing that there was a great distinction 
between those rules of law which are founded on the immu- 
table principles of justice, from which neither tfae Court nor 
ao arbitrator can be permitted to depart, and those which 
depend on the practice of the Cour^ by the latter of which 
an arbitrator is not bound. Baylkt and Holbotd, Js. 
concurred, and Best, J. said, *< the same principle which 
governs our presoit decision, will be found in the case of 
Prentice v. Reed(c). It does not ^pear that the arbitra- 
tors here have violated any general rule of law, bat thqr 
have only not complied with the practice of the Court. It 
is-this very curcumstance which, in many cases, makes a 
decision by an arbitrator preferable to that of the Court ; 
m. that the former is not bound by the strict rules of 
practice, bnt may do Ml justice according to.the porticn- 
lar circumstances of the individual case (d)" 



(a) See Anon. 1 Chit. Kep. 674. pott. Stcff tr. Andrews, 9 Haddock's 
Rep. 6. Boattelier r. Thick, 1 Dow. & Rjl. 366. 
(i) WohleDberg c. Lagenuui, 6 TRunt. 354. (0 1 T*iiiil. 151. 

(d) In Tt Bidder, S B. and A. 691. 
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The captain of a ship, at an intermediate port, in ordei^ 
to pay for repairs, had DeCesaarily sold part of the cargo 
at a price higher than it would have fetched at the port of 
deatination. Upon a reference to settle the average loss 
between the shipowners and charterers, the arbitrators 
(who were mercantile men) allowed for the actual valiie of 
the goods when sold, and not for the price they would have 
fetched at the port of destination, which, it was contend- 
ed, according to the established rule of law, they ought 
to have done. The Court, allowing this to be the general 
rule in cases of average, yet could not say that this deci- 
sion was contrary to any clear principle of law : the ar- 
bitrators were mercantile men, and might have decided 
the question upon mercantile usage, and Holroyo, J. ob- 
served that the Court will not set aside an award on the 
ground merely that an ariiitrator is mistaken in a point of 
law, bnt it must be'clearly shewn that he would not have 
made such an award widi a fiill knowledge of what the 
law was, which in this case was by no means clear (a). 

The Court of Common Pleas have ruled that it is not 
sufficient ground for an application to set aside an award, 
npon the &ce of which no ol^ection appears, to state facts 
from which it may be inferred that an incorrect notion of 
the law of the case subsisted in the mind of the arbitra* 
tor(i). 

And the Court of King's Bench hare, after much deli- 
beration, laid it down as a general rule that they will not 
suffer the legal principles, npon which an arbitrator has 
dedded, to be discussed, unless those principles appear 
distincUy on the &ce of the award ; and they have said 
farther that, if it be expected that an award will be fouod- 



(a) Richardson and othere e. Nonrse and anothCT, 3. B. & A. 337. 
(i) Delver ti. BmrDM, 1 Tannt 48, and leedJct.byBayley J.Inanole 
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«d on a questionable principle of law, the psrttes ooght 
to apprise themGelves beforehand of the principle) and re- 
quest the arbitrator to state it on the face of the awani^ in 
order that thereafter the; may have the qaestion discnu- 
ed(a). 

But in a case where arbitrators declined proceeduigt in 
order to afford an opportunity for takipg the opinioD of 
the Court upon an incidental point of lawj the Court said 
such a practice vould be attended with maniCMt inconve- 
nience, end refused to sanction it{b). 
. Parties may refer a mere question of law to an arbitra" 
tor, and will be boatid b; his decision. 

In one case, before the Court of Chancery) of a g»neral 
reference of all matters in dispute, the arbitrator, a dei^ 
gymuH made an award deciding all the qBestions subi^it- 
ted to him. A motion having been made to rectify an er- 
ror in law, the Lobd Chancellob said, — ■' If a queation 
of kw be referred to an arbitrator, he must d^de it ; and, 
though he decide wrong, you cannot help it. la a cafe 
before Lord Rosslyn, Mr. Mansfield and I ^eaToared 
to open an award on the ground of mistake of the arbitra- 
tor, the question referred being as to the vesting of a le- 
gacy ; but it was held that it would not do." (c) 

Subsequently (o the case of Kent v. Elstob ntid others, 
the Court of Chancery was moved for an injunction to 
" prevent the execution" of an award, on the ground of a 
mistake committed by the arbitrator (if). The Lord Chan- 
cEtxoR expressed himself against the motion, saying,— 
"The Court of King's Bench have iBtely(f) quarreUed 
with a deciuon of Lord Ro&slyn, fpUowed by roe npiH) this 

{■) Adod. 1 Chit Rep. 674. ace. Cramp e. Symoni, 1 Brad. >nd Bing. 
IM. 

(() Crawahay d. Collini, 3 Swantlon Rep. 40. 
, (c) Ching V. Ching, 6 Ves. 28t. <<J) Yoani; v, Walter, 9 Vei. 364. 

(«) Kent V. Elstob, mtr. 



b, Google 



ATtBtTRATORS AND UMHUE. 6? 

point. I confess I ihink those decisions right. If there 
be a question of Itm, and the parties choose to refer that 
to the decision of an arbitrator, instead of the Court, why 
may not he take all moral considerations into his judg- 
ment ? If they refer to a person to decide all matters in 
difference according to law, and he mean to decide accord- 
ing to Uw, the Court will set that right. But, if a distinct 
question of law, and nothing else, be referred, as there 
was in the case before Lord Rosslyn, and the parties 
choose to say they will not take the decision of the Court, 
but will take whatever an arbitrator shall say is the law 
between them, why may not they so agree? — Lord Ross- 
lyn thought, and very rightly in my opinion, that if the 
parties mean by the reference to say that A.'s law shall be 
the law between them, they are competent bo to agree. 
In the present case, almost every thing that could be re- 
ferred was matter of law. I^ upon such a reference, the 
arbitrator chosen as being supposed abundantly competent 
to decide in matter of law, the award is to be questioned 
in this way, the decision amounts to nothing, and very 
-little progress would be made towards the end of suits. 
The question is, whether, by ^e reference to arbitration, 
the parties mean lo make the arbitrator, pro Rdc vice, the 
lawgiver between them." 

On a subsequent occasion, Lord Eldon declared, that 
the case determined by the Court of King's Bench did not 
dash with what he had held on the preceding day, sayingj 
■ — '• Mr. Justice Grose puts it upon a principle which I 
think clearly right : that the arbitrator meant to decide 
according to law, and was mistaken. Mr. Justice Law- 
rence, also, says that, from his reasons, it clearly appears 
he has mistaken the law upon which he meant to proceed. 
They understood the arbitrator as stating upon the face of 
the award that, if hia award were not according to law, 
he did not mean it should be his award." 

F 2 
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The Lord Chanceli^h afterwards took an (^portanitjr 
of saying, that the decision of the Court of Chancery did 
not seem to be anderstood by those who cited it. His 
Lordship further declared it to be his opinion that, if ques- 
tions of right and fact be referred to arbitration, the ar- 
bitrator is bound to decide according to law ; but tliat, if 
parties choose to refer a dry naked question of law to a 
man as their mutual friend, to decide that question between 
them, they are at liberty to do so, and that the Court of 
Chancery will not interfere (a). 

In a still more recent case (A), which occurred in the 
Court of King's Bench, a cause, involving a question of 
law, was referred to a barrister, under a rule of court to 
settle all matters in difference between the parties, and he 
made his award thereupon, but the decision of the point 
of law did not appear upon the &ce of it. A motion hav- 
ing been made to set aside the award on the ground of the 
arbitrator having mistaken the law, Lord Ellenbobouqh 
aid, " that there was a great difference in these cases, in 
considering the object of the reference and the descrip- 
tion of the person to whom the decision is confided by the 
parties. In ordinary cases, where questions of &ct are 
referred to one who is supposed to be competent to deal 
with such questions, though o^t with questions of law, and 
a question of law happen to arise, on which he decides in 
a manner disturbing the whole justice of the cas^ the 
Court will enter into the enquiry, and correct what was 
erroneous in the decision. But where a doubtful question 
of law arises between parlies, it often happens that on such 
veiy account they agree to refer the matter to the arbitra- 
ment of a gentleman of the profession, meaning to refer 

(a) And ie« ilitt. by the Vice Chancellor, StelTe. Andrews, i Had- 
dock Rep. 6. 

(b) Chsce and otben r. Westmerr, 13E.R.3S7. S«c Price r.HoHti, 
1H.&8.IO5. 
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the decision of the matter of law to him, ond to abide by 
bis determination of it." And his lordship added, — " I 
fear it is impossible to lay down any general and certain 
rule upon this subject, in what cases the Court will not suffer 
sa award to be opened : it must be subject to some degree 
of uncertainty, depending upon the circumstances of each 
case. But it is sufficient to say that, in the present case, 
where the merits in law and in bet were referred to a per- 
son competent to decide upon both, we will not open the 
award unless it can be shewn to be so notoriously against 
justice and his duty as an arbitrator, that we can infer mis- 
conduct on his part." 

The other judges agreed, Le Blahc, J-i adding that 
where the question of law necessarily arises upon the fa.ca 
of the award, there the Court must take notice of it. 

In ^e case of Sharraan v. Bell and others (a), where 
it was also attempted to set aside an award, on the ground 
of the arbitrator having mistaken the law, Zx>rd Ellen- 
borough, Cb. J., said, " The rule laid down in Chace v. 
Westmore perfectly coincides with my opinion. Where 
the merits both in law and fact are relerred to an arbi- 
trator of competent knowledge, as we must presume a 
gentleman at the bar to be, and there is not any question 
referred by him, the Court will not open the award, unless 
something can be alleged amounting to a perverse mis- 
construction of the law, or misconduct on the part of the 
arbitrator. The very object of selecting a practitioner at 
the bar, as an arbitrator, is, that he carries with him a 
supposed competency and probity, from which a confidence 
arises that he will come to a just decision upon the law 
and the facts ; and the Court will abide in this confidence 
unless the contraiy appear upon the face of the award, or 
it be shewn, by matter dehors, that he has decided per- 
versely wrong. It is not pretended that any thing of that 

(n) 15 M. aud S. aB4. 
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sort is imputable here : if the arhitrator had raised a. 
question of law upon the face of the award, the Court 
must have taken notice of it, not otherwise." Bati^y 
and HoLBOYD concurred. 

In the Court of Exchequer an instance occurred where 
an arbitrator, a barrister, having decided against the ad- 
missibility of certain evidence off^-ed before him, the 
Court refused to interfere, upon a suggestion that he had 
erred in so doing ; and they expressed their nnonimous 
opinion that, ali questions of law and fact having been re- 
ferred to one competent to decide, the parties were bound 
by his decision (a). 

The question of law, whether fees for the interment of 
bodies in the chancel of a church should be paid to the 
rector or the vicar, was referred to a barrister, and he 
awarded that the sum, sought to be recovered, was rightly 
paid to the vicar, and that no right of action lay to reco- 
ver it back. On an application to set aside this award, 
as gainst law, the Court cited several cases where barris- 
ters bad been appointed to determine both law and fac^ 
in which the Courts had always held the parties bound 
by their decisitjns ; and they refused, in this instance, to 
interfere, no illegality appearing on the face of the 
award (6). 

Upon an appeal, it was agreed that the question should 
be referred to an arbitrator. The award was not positive^ 
and the time for regularly prosecuting the appeal having 
elapsed, the justices refused to hear iL On a motion for 
a mandamus to compel them to hear the appeal, the Court 
said that, " as both parties had agreed that the question 
should be submitted to counsel, and that his opinion 
should conclude, though the Court did not quite agree 



(n) Cani|ibell c. Twcinlow, 1 Price Rep. 81. 
(h) Crdmp r. Siiuoni, 1 Bing. 104. 
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with the crainsri in pouit of law, thsy would not, bad the 
ofrinion been poEitive, bave granted the mandamtis" (a) 

In two cotes the law tetaa very dearly j^j^^.. ■ , 
laid down, as to the ^%ct of a miatake in a 
matter of &et by an arbitrator. 

" A par^ to an award cannot come to have it eet aside 
npon the limi^ ground of an erroneous judgment of the 
arbitrator; for to bis jadgment the dispntes are referred, 
and that would be a ground for setting aside every award. 
In order to induce the Court to interfere, there must be 
aemething move ; as corruption in the arbitrator, or gross 
mistake, eith^ apparent on the face of the award, or to 
be made out by evidence. But, in case of mistake, it 
muat be made clear to the satisfaction of the arbitrator, 
and the party must convince him, that his judgtnent was 
influenced by that mistake ; and that, if it had not hap- 
pened, he would have made s different award. This, 
however, relates only to a general reference to arbitration 
of all matters iu dispute between the parties ; tor upon a 
reference to an arbitrator to enquire into &cts, &c. the 
reference is to bim in the character of a master, and the 
Court is to draw the conclusion ; and, if the arbitrator 
have taken upon himself to do so, the Court will see that 
he has drawn a right conclusion." (£} 

Again, in the case of Morgan v. Mather (c), the Ixird 
Commissioner WiL&ON said, " Itwould be a melancholy 
thing, i^ because we di^red from the arbitrators in points 
of fact« we should set aside awards. The only grounds 
for that are, first, that the arbitrators have awarded what 
was out of their power ; secondly, corruption, or that 

(a) R. V. DevoDshire, U. 7S6, 

(i) By Lord Chancellor. Knox v. Simmonds, iVei. jnn. 869; bikI 
lee lies v. Metcalf, 1 Atk. 64. 
(c) t Ves. jun. IS ; anil see CornGforth u. Geer, i Vcru. 705. 
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they have proceeded contrary to the principles of natural 
justice, thou^ there be no corruption ; as if, without rea- 
son, they will not hear a witness; thirdly, that they pro- 
ceeded apon mere mistake* which they themselves admit. 
I am of opinion that^ when any thing ia submitted to ar- 
bitration, the arbitrators cannot decide contrary to lew* 
because that is beyond their power ; for the parties intend 
to submit to them only the legal consequences of their 
transactions and engagements. Those are all the grounds 
for setting aside awards." 

The same points afterwards came be&re the 'Lord Cb«n- 
celior, upon a motion to set aside the award, in nature of 
a rehearing from the decision of the Lords Commission- 
ers. His Lordship then declared that he bad.no aatbo- 
rity to review the proceedings. of the arbitrators; and 
said fiirther, " All the matters before them were widiia 
the compass of the subnuEsion : all the argument is upon 
error and mistake : but you have not stated corruption* 
misbehaviour, or excess of power, which are the only three 
grounds I know for setting aside awards. I cannot know 
the grounds upon which the arbitrators have proceeded. 
No part of their conduct is impeached. I must first pre- 
sume that they went ppon a particular ground, without 
any thing appearing upon the award to shew upon what 
ground they went ; and then upon that, determine that 
they have acted contrary to law. Suppose it evidently 141- 
pears from the accounts annexed that the arbitrators, by 
piistake of cftlcuUtion, have awarded a sum different from 
the result of the figures, I cannot deal wiUi that upon mo- 
tion, if no corruption be charged. It would be another 
question, what the Court would do, as to enforcing an 
sward by tutachment* in a case (^ evident mistake. If 
parties litigating consent to take arbitrators instead of 
f he Master, they may ; b^t if they agree to ;efer the whole 
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nrntter to judges of tbrir own choice, I cannot correct the 
error of their judgment ; me of these three cases must be 
made oat" 

Upon another occasion (a), it was said by the Court of 
Chaocery that, if there were a palpable mistake made by 
an arbltrtior, or miscalcidation of figures, in an account 
laid before him, the party aggrieved might bring his bill 
ibr relief against the opposite party; not, however, against 
the arbitrator. 

Bat where an award had been made in pursuance of a 
rule of court, in an action of waste against tenant for life 
for not repairing, and S80/. were awarded, the Court re- 
fiiscd to grant relief agfunst the award, although it ap- 
peared that the party had made good the repairs within 
forty shillings before the award was mode; the Lord 
Keeper saying that, where there was a manifest error in 
the. body of an award, there might be relief against it in 
equity ; but where the error did not appear without unra- 
velling of it, and examination into matters of account, he 
thought no relief could be granted [b). 

Yet, in some cases, where the mistake made by the ar- 
bitrator has proceeded from the wilful concealment, by 
eitker party, of any document, the production of whicb 
would, by the arbitrator's own confessicui, have materially 
afiected hb judgment, the award will be altogether set 
aside. Thus, where certain marriage-articles were shewn 
only to one of two arbitrators, and he to whom they were 
not shewn swore that, if he bad seen them, he believed be 
should not have made such an award, Lord Hardwicke 
set the award aside [c). 

In another instance (d), upon a submission at nhiprius 
of all matters in difference between the parties, the arbi- 

(a) Anun. 3 Atk. 644. (A) Brotm v. BrowD, 1 Vera. iST. 

(t) IvGi v Metcair, 1 Atk. 64. 

(d) M. irso, B. R. reported, Byd ou Awards, 3S5. 
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ti^tor, on fiettUng all arUcIes of account, fbiind that ooe 
party waa indebted to the other m a aum of 50^, but that 
the part; so indebted was security for the other in a cer- 
tain bond ; be therefore awarded that tbe par^ indebted 
should pay the 501^ but not until the other had ^ther dis- 
charged the bond, or indemni6ed the secttri^ against iti 
Ai tbe time of the reference, tbe party indebted was m 
Ireland, and the matter was condncted on his bebidf by 
bis attorney, who was not acquainted with any other cir- 
cumstance tbui ihoae laid b^ore the arbitrator; the party 
to whom Uie money was awarded indemnified tbe other 
agwnst the bond, or dischai^ed it, and then brougbt an 
action for the 5G/., holding the other to bail : it was then 
discovered that the defendant was bound ns a security for 
tbe plaintiff in another bond to a considerable amount, a 
drcumstance which was within the plaintLGPs knowledge 
at the time of tbe reference, but which he had concealed. 
Tbe arbitrator now swore that, had this circumstance of 
tbe other bond been laid before him, be would not have 
awarded the 50/., without providing that the plaintiff 
should either discharge the second bond, or indemnify 
the defendant against it. These circumstances being stat- 
ed to tbe Court of King's Bench, they made no difficult 
in granting a rule to shew cause why the award should 
not be set aside. 

Again, in the case of tbe South Sea Company v. Bump- 
stead (a), a bill for an account having been filed against 
tbe defendant, a supercargo, he set forth, in his answer, a 
submission and award, and releases given in pursuance of 
iL A bill was then brought to set aside tbe award, or at 
least so much of it as related to a particular parcel of 
goods charged to have been sold by him to one J. & 
abroad, to a very considerable amount; of which transact 

(a) Set Viu. Arbit. I. a. 39. 
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(ton, the bill stated tbat the plaiuUfe had r£ceived inform^ 
ation since the award was nuyde ; and it eu^ested, further, 
tbat the defendant had concealed this particular item of 
the accoants from the arbitrators. 

The Irf>rd Chancellor Talbot said that the rule that 
awards cannot be set aside, except fiir partiality or cor- 
ruption, was too narrow; for that if there were fraud 
made use of hy either of the parties to mislead the urbi- 
trators, that was a reason; that, as at law, whereajud^ 
ment was obtained by fraud or surprise, nothing was mere 
common than to set the judgment aside; and at, upm de- 
crees, biUs of review were daily brought in the Court of 
Chancery, where erideoce bad arisen which could not be 
obtained at the time of the decree, so there was the same 
reason in the case of awards. The plajntiffii, therefoi'e, 
would certainly be entitled to relief if they proved their 
case, since it was clear that, if the transaction referred to 
had been made known to the arbitrators, the knowledge 
of it most have materially afi«cted their award. 

Upon a more recent occasion {a), in the Court of Ex- 
chequer, the same principles were recognized. An an- 
nuity had been granted by A. B., payable out of certaiq 
estates, part of which came afterwards to the pUintifl^ 
part to the defendant. Disputes having arisen about the 
proportions in which the annuity ought to be paid, a bill 
was filed by one party; but the matter was subsequently 
referred to arbitration by au order of court, and sn 
award was made. A second bill was then filed to have 
the matter opened, on the groun<} that the defendant* 
when be gave in to the arbitrator the particulars of the 
estate in bis bands (as the annuity was to be apportioned 
According to the value of the part of the estate in the 
hands of each), wilfidly misrepresented its extent and va- 

(a) Carbide c. Ciutti'ide, 3 Aostr. 7ii. 
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lae, sappresslng several parce^S) and that the plaintiff had 
bat very recently discovered the fmud. 

To this bill the -defendant pleaded the award alone, and 
did not put in any answer. 

The Court overruled the plea, saying that the award 
could not preclude the investigation of the fact whether 
the defendant had obtained the award unfairly, by a wil- 
iiil concealment of that which, had it been made known 
to the abitrators, must have influenced their .decision. 

On cHie occasion, a letter having been mislaid, the ar^ 
bhrator received evidence of its contents ; but, it having 
been afterwards found and shewn to him, he said that, if 
he had seen it before, he should have acted dilferendy. 
This declaration was b^d not to afford sufficient ground 
for setUng aside the award. The lA>rd Chancellor ELnoN 
declared the rule, as to mistake, to be that, where there 
was clear and distinct evidence of mist^e, the nature of 
it, and that it was made out to the satisfaction of the arb^ 
trators, as to which Lord Thurlow insisted upon having 
their affidavits, courts, both of law and equity, wonld in- 
tnpose; but that this expression, used by a dngle arbi- 
trator, did not fall within the reach of that rule {a). 

Very recently, however, the Court granted a rule nisi 
to set aside an award, in favour of the person moving, on 
affidavits, by the arbitrator and the other party, that a 
considersbte sum had by mistake been omitted to be 
^warded to the parly moving (S). 

In a case (c) where the arbitrators confessed two mis- 
takes of computation, in adjusting the accounts between 
the parties, owing to which the balance inclined against 
the one in whose favour it should have been, the Master 
of the Rolls did not consider this sufficient to overturn 
the sward in loto. 

(n) Anderson b. Darcy, 18 Ves. 447. (b) Anon. 2 CUtt. Rep. 44. 
(0 Cbmupioii c. Wcnham, Amlil. US. 
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Whfttever mistake may have been 

, . , Arbitrator tamet 

committed, after an award is once mode aUtraumiiaTd 
and delivered, no subsequent alteration 
by the arbitrator can arail. Such alteration, if at- 
tempted, will be considered mere surplusage, and not to 
vitiate tJie award, which will stand good in its orifpnal 
terms. Even before delivery of the award, if it be in 
£ict made and notice thereof given to the parties, it seems 
that no change can be e&cted (a). 

, An umpire made his award respecting certain partner^ 
ship accounts, but, in calculating the sum due to one 
partner, he, by mistake, estimated bis share at two thirds 
instead of one third. The mistake being pointed out to 
him aher the delivery of the award, he acknowledged hit 
error, and made a new award, differing ^nly from the first 
in the sum now inserted having been correctly calculated. 
This new award was made and delivered within the ori- 
ginal time allowed by the submission. The Court <tf 
King^ Bench held the second award to be void ; and Lord 
Ellenbobougu said that the arbitrator's authority^ having 
been once completely exercised, pursuant to the terms of 
the submission, was at an end, and could not be revived, 
even &r the purpose of correcting a mistaken calculation 
of figures ; observing, that such mistakes might include 
the essential merits of the case {b). 

Where an award is clear i^n the &ce Expttd^Kf the ■ 
of it, the Court will not admit an affidavit ^"^^ 

by the arbitrator to explain his intentions (c). 

In one instance, however, the Court of Chancery seemi 
to have relaxed this role. An award ccmtained a proviao 

(■) Henfrae t. Bromley, 6 E. R. 309. 

(i) trvine v. Elmn, 8 £. B. 53 ) but Ke 3 Atk. 609, u to rdicf in 
canity under such circumataDces. 
(c) Gordon v, Mitchell, 3 Moore, «41. 
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that, if any doubts aroie, the arbitnitbts shoald interpret 
and expound them. It was awarded that A. B. ahonld 
have certain lands. Long after the delivery of Uie award, 
it wai intimated to the surviving arbitrator§ (one of them 
Iwving died before the difficulty occnrred) that theie terms 
would only give an estate for life ; upon which, by a writ- 
ing under their hands and seals, they stated their inten- 
Aaa to have been to give to A. B. &n estate in fee : and 
the Court allowed the award to have effiwt so explained. 
We may remark, however, that it had been executed, and 
it» directions acquiesced in for a length of time (a). 

Under particular drcumstances, as that 
' ArbUraior ^^ arbitrator had not sufficient materials 

before him, the Court will sometimes lis- 
ten to an application to refer the matter back to the arbi- 
trator for fiirther conuderation ; but it b an indulgence 
not often granted, and the motion for this parpoae must 
be made before the last day of the term, succeeding the 
delivery of the award (i). ,' 

Where an arbitrates had made a material mistake in 
his award, the Court re&sed to allow tbe matter to be re- 
ferred baek, vrithout the consent of the party directed to 
pay money under the award, bat ordered the rule of re- 
ference to be discha^ed, imd Ae verdict entered subject 
to the award, and the award itself to be set aside (c). 
The cause was tried i^rwards, and the Conrt allowed the 
plaintiff the costs of both trials. 
t/e retnntun qf Arbitrators cannot reserve to themselves 

oMtritjf. the power of deciding upon the case be- 



(a) Scott V. Wnj, 1 Hep. in Ch. 4S. 

(b) HBCkintoih e. BlyUt, 1 Brod. Sc Biog. SS9. Zacliar; v 
J T. B. 78. 

(*) Vajot II. Btyley, 3 Brod. & Bing . 3(M- 
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fiire them or any particular point of iv «t a future period 
oor of atplaining any denbta which may arise as to ths 
meaniag of the award(fi]. 

TbuB, where it was awarded that security should be gireiu 
by <Hie party to, the otber^ for the payment of a certaia 
SBm (^ mouey, but the orbitraton reserved to themselves 
die powec oi considering thereafier tlie nature and extent 
<^ such security, the direction as to dis Hecurity wae h^d 
to be void (£]. 

Ji^iji whiHA it bung provided by the subouisioa that 
the award should be made before Michaelmai, the arbitra- 
tors Erected that one party should pay certain t^Kcified 
sums for certwi; actieles^ bul that, if he ihould, before the 
said fewC of Mifihaelmaa, disprove the receipt of such wt- 
ticle^ or should produce before the arbitrators, or any itf 
them,, belter proof of the payment by him of certain oth^ 
aum» of money, then so modi as be proved payment o& 
should be- deducted from iJie anuMint of what was to be 
paid at the said least; this was held to be clearly « reeef v- 
ation of Buthority* and, therefore, of no force(c). 

Both, reports of thia case ao lar agree ; bat RoUe saya 
r-" That the former part of the award being good would 
stand, beoauH the aiUhority of the arbitrators was deter? 
Boincd." Wherms Hobact says that the Court took tune 
to advise whether this revocation should, "iruatrate oU 
vdatiag to tl^ award, or wbetfao' the award should sbuu^ 
and the reservation be void." 

The tcutb-iB that> if this power of DGBervation wereat* 
lowed to arbitrators, the awanL wot^ be deprived of two 
of ita most ewential reqoi^tea, namely, heoig certaia And 



<a) Rol. Atblt. Selby v. RiukU, IS Mod. 139. Pain. 145. TUmw «. 
Bigb;, Cro. Jac. 314. t Kot. Rep. 189, 315. 
(ft) Rol. ArUt. H. 4. (0 Rol. Artiit. H. 9. Hob.SlB.S.C. 
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final : it would seem, therefore, that, in the caie last citedr 
the whole award was vitiated by the reservation of autho* 
rity which it contained. And this conclnsion is, in some 
measure, coafinned by the detauon which another case 
receired(a). "niis was as follows : — An award dedaredr 
that if the defendant should make it appear before die 
30th of December, that a certain article, about which .the 
dispute submitted had arisen, was delivered to the plaintiff 
then the arbitrators would make a further award within 
fourteen days a&er, if they could agree ; if noi^ that a par- 
ticular perstHt named as umpire should decide the matter 
within seven days after ; that the parties should stand to 
the award of the arbitrators, if they made one ; if not, to 
the determination of the umpire; but if the defendant 
should &il in proving the delivery of the article in ques- 
tion before the fiOth of December, then that the pliuntiff 
should be exonerated &om any claim on that account. It 
was further awarded that the defendant should pay a cer- 
tain sum of money to the plaintiff on the Ist of January- 
after, if no award about the article in question sbtmld be^ 
previously made. This award was hdd void in toto. 

In another case (6) it was awarded that A. should pay Bl 
40/. by instalments, and If it should aj^war to the arbitral 
tors that A. was engaged to B. and C. for any debt which 
was not satined, then that they should repay him the 
amount of that debt Mutual releases were disected to 
be ^ren; and it was provided in the award that, if any 
doubts sbonld arise coocwning the interpretation of i^ 
the parties shcHild stand to the exposition of the arbitra- 
tors. Tim reservation of authori^ was considered not 
only bad in itself, bat fatal to the whole award. 

(«) Rol. Arbit. H. 10. 

(£) Winchand Grove V. Sanders, Cro.Jac.5M; and i«e Palmer, IIO. 
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The aathotity to arbEtrate is a peraonal 

J III 111 ^° DeUgalioit of 

truat, ana cuinot be dedegated by the ar- Aathoritu 
bitrator to otlierG(a}. 

An airord, therefore, to abide by the future award of 
another, would be bad(^). But, where an award has for- 
meriy been made of the same matters, it seems that bqc- 
oeeding arbitratois may adopt it as their own generally, 
or with such alteration ss tbey may deem expedient, and 
direct the parties to observe it (c). 

In cases, too, where the arbitrators are unaUe to dedd^ 
accurately upon some particular point, from a want of tech- 
mcal knowledge of the subject, they may avail thenuelves 
of the judgment of a third person, and leave to him to de- 
termine particular details of their award as to Uie extent 
of what either party ahall pay or receive or as to the form 
^ and manner in which the award shall be carried into exe* 
cution (d). 

An sward was made as to the surrender of a lease ; but, 
the plaintiff requiring an allowance for improvements 
which be had made, the arbitrstors, not thinking them- 
selves qualified t» jadge as to this particular quesdon, no* 
minated five persont, any four or three of whom were to , 
r^ulate theextent of auch allowanee. The parties to the 
original submission assented to this, and bound themselves 
to dside by tjie decision of the persons so nominated. 
Three of the noDauiees made an award ; and the Court 
held, upou BB objection made, that the directions as to the 
lease and the improvements, formed now one entire award, 
and they decreed performance (e). 

(a) Uogood V. Ea.de, 3 Alk. 501. Jenk. 1S8. Eneryv. Emery, Cm. 
Elii. 7S6. 

(b) Rol. Arbit. H. 11. B. 30. Hard. 43. Jenk. ISS. 

(0 Rol. Arbit. H. IS. {d) Emery ». Wue, 6 Vm. 8*6. 

(e) ChDtcb V. Roper, 1 Ch. Rep. 75. 
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In the case of Lingood v. Eade(a), it was awardet}, 
amongst other things, that the plaintiff and d^ndant, 
their respective executors and administrators', should mu- 
tually execute and deliver to each other a good and suffi- 
cient relense and discharge (the form to be previously set- 
tled by one of the Masters of, the Court of Chancery, in 
case the said Court should be pleased to give directioas 
for the settling thereof), whereby the said parties should 
respectively release to each other all matters in difference 
between them, &c. To this award it was objected that 
the arbitrator had improperly del^;ated a power which it 
belonged to him alone to exercise. But the Chancdlor 
overruled the objection, observing, at Uie same time, that 
if the award hod said that the release should be settled by 
the Court first, and that then the arbitrators would consi- 
der whether they should order a release between the par- 
lies; thb would have been very diflerent, and he should 
have inclined to think it a del^auon of their power, and 
the award consequently void. 

Again, where an arbitrator directed that such an action 
should be brought as by the advice of counsel might be 
'. thou^t best for deciding a particular question (£); that 
one party should give the other a release, as fully and be- 
neficially as counsel mi^t devise (c) ; he bound in an obli- 
gation by the advice of ctwusel {d) ; pay costs, to be taxed 
by the proper officer (e) ; the award was, in each of these 
cases, held to be unimpeachable ; since the ariaitrator was 

(a) t Atk. 501. (b) Bro. 37. 

(c) Rol. ArUt. H. 7. Cater v. Startnte, Styltt, «17 ; and Me LiagMd 
o. Eadc, i Atk. 501. 

id) Rol. Arbit. H. S. 

(e) Lingood e.Eade,3 Atk. 501. Fnmia e, Hallam, Baniei, 166. Win- 
ter V. Gulick, Salk. 75. 6 Hod. 1 95. S. C. Worrali e. Ackwortb, 1 Kelt. 
331., and MsHnntcTr. Benniion, Hard. 45. 
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at perfect liberty, under such or similar circumstances, to 
avail himself of the knowledge of others, and tn adopt 
their judgment as his own. 

It must be observed, however, that the person whose 
judgment is so adopted, ought, avowedly, to possess the 
technical knowledge required, and be plainly more capa- 
ble of doing substantial justice in the particular case re- 
ferred to him than the arbitrator himself. For it seems 
that, had it been awarded that such an action should be 
brought, or such a release given, not as counsel, but as 
an indiffin^nt person might advise ; that the amount of 
costs should be taxed by persons not officers of the Coun, 
or the like ; such directions would have been void, as de- 
lecting authority to persons not more competent than the 
arbitrator to decide (a). And where it was awarded that 
A. should beg B.'a pardon in such form as B. should ap- 
point, this was considered an improper delegation of the 
arbitrator's authority, and therefore of no effect (5). 

It is very usual, when a cause is referred, 
to provide by the submission that the costs ^n^^ 

shall abide the event of the award, and 
the veason of this is, that th^ arbitrator may not be able 
to derive the party who is in the right of costs ; it is, 
however, to be considered as the restriction of a power, 
which an arbitrator would otherwise necessarily have, of 
allowing costs at his election (<;). 

It has been doubted (d) whedier the last cited case refer 
to the costs of the action, or of the arbitration. It is 
urged in favour of the latter position, that the case there 
cited from Bolle relates to the costs of reference; and 

(a) Kol.Arbit.H. 6. Nott c. Long. Ca. temp. Hardw. IBI- Strnnge. 
1015. 1 Barnard. 463. 
(6) GloTcr r. Barry, Lutw. 1597. Salk. 71. S. C. 

(c) Rof F. Doo, i T. n. Gil. 

(d) Sm Kytl oil AwsrJs, 

e S 
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Mr. Kyd states that he was himself in court when the case 
in question was decided, and that such was the understand- 
ing at that time ; but he confesses, in a subsequent part of 
his work, that he was not then aware of the case irf Chand- 
ler V. Fuller, nor was it alluded to when that of Roe v. 
Doe was decided. We may remark, however, that the 
Court declared upon this latter occasion that the power 
of awarding costs " was necessarily consequent to the aa* 
thority conferred upon the arbitrator of determining the 
cause" ; and this can scarcely be taken as applicable to the 
costs of the arbitration, the existence of such a power be- 
ing certainly by no means necessarily ctmsequent from the 
authority to decide the cause. 

The word " event " thus used means the " legal event", 
and the party, in whose lavour the award is made, will be 
entitled to the same costs as if, the cause having proceeded 
to trial, he had obtained a verdict (a). 

Where the parties to a reference on one side were exe- 
cutors, and, upon an award that nothing was due from the 
opposite party to them, the Master taxed that party his 
costs, the Court held that the executors were not liable, 
since, if a verdict had passed against them or they had 
been nonsuited, they would not have been answerable for 
costs (fi). 

In anoUier case (c) arbitrators decided that the plain' 
tiff's original demand was only 3Ts., and awarded him 
that sum. It was the opinion of the Court that the 
plaintiff was not entitled to costs any more than he wouM 
have been, if, on a trial, he had recovered under *0s. dx- 
niages, but that on a suggestion, to be entered by leave of 
the Court, the defendant would be entitled to costs; and 

(a) Swinglehorst e. Altliam and Boother, 3 T. K. 13S, and lee Alder e. 
Savill and Dtliers, 5 Taunt. 454. 
(J) Highnam and othere, exectiloTi, o. Hauetl, cUod 3 T. B. 13B. 
(r) Bntier c.Orubb, H. T. 13 Geo. 3. cited 3 T. R. 139. 



b, Google 



ARBITBATQBB AND UMPIRE. 85 

the sane would h^ve been the cose if it had appeared by 
the award that the i^iDtifT's demand was originally ander 
40;., and he might have recovered it in a court of coa- 
science (a). 

In an action of trespass for pulling down the plaiotifif's 
got^ &Cq the declaration contt^ed severat connts, one of 
which was for an aasault(&). Justificatioos, under a right 
of iray> were pleaded to all the counts except this ; and 
not guilty to the whi^e. The cause was referred, and the 
costs directed to abide the event of the reference. The 
arbitrator awarded a right of way oo foot, on horseback, 
and with cattle to l^ defendants, but di&rent from any 
laid; and 5s. to the plaintiff for the assault; it having 
been committed in an attempt to niaiatain a right of way, 
whudk the arbitrator negatived, viz. a tight for carriages 
also. The Court held that, by the costs being to abide 
the event of the award, was to be uoderstood the legal 
ev^t ; that the fuitfaority of the judge to certify, was not 
transferred to the arbitrator ; and the damages awarded 
being under 5f„ the plaiotiff was not entitled to any more 
costs than damages. 

BuLLER, J. more particularly observed : " It appears 
strongly oo the face of the award, that the asiault found 
was committed in the closes of the plaintiff, in asserting 
tlie way justified in the pleadings, but negatived by the 
arbitrator ; but though we may think that was the &ct,yGt 
the way found mu^ be intended to he the way pleaded ; 
and that goes to the assault justified ; so do the footways 
confessed. The assault found, then, must refer to the 
count for tfae assault where there is no justification. On 
this we must take it there bas been a verdict for the plain- 
tiff of 5s. damages. But we cannot consider this finding 

(a) WaUoD V. Oibsaa, Hil. 33 Geo. 3. Harrisoii c. Slatur, Tria. 4* 
Geo. 3. cited Tidd's Pnic. 8S4. 
(ft) 3T. R. 138. SwlBglehurBt e. AHbani and anoUicT. 
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(^ the arbitrator as the certificate of a judge under 92 
and S3 Car. i. Therefore the plaintiff is entitled to no 
more costs than datnageE.'' 

The authority of the last dted case has been subse- 
quently acknowledged by the Court of King's Bench. 

In an action (a) for breaking and entering the plaintiff's 
clos^ and destroying the com growing there ; on not 
guilty pleaded, it was agreed that a verdict should be 
taken for the plaintiff with 10/. damages, Bubject to the 
award of an arbitrator ; the costs were to abide tbe erent. 
The arbitrator gave 10^. damages, but found that the tree- 
pass was wilful, being after'notice, and directed the defend- 
ant to pay the plaintiff his costs. The Court r^etted 
that no provision had been made in the rule of reler«ice 
for the case of such a finding by the arlHtrator, since, if 
the cense had been tried, and the same conclusion come 
to before a judge, his certificate would hare carried the 
costs. Having, however, tbe authority erf* a decided case 
that on arbitrator is not io this re^>ect substituted for a 
jadge, to whom alone the statute has given the power of 
certifying the costs, the Court observed that the case stood 
as a verdict for lOs. damages, without a certificate ; and the 
costs being, by the rule of reference, to abide the events 
must mean the legal event, and, therefore, the plaintiff 
could not have costs. 

And] in a later case, where an arbitrator decided that a 
treE^>ass on land had been committed, and awarded no 
damages, but that each party should pay his own* cost^ 
the Court held that, the costs being by tbe submi^on to 
^ide the event, the plaintiff was, under such circum- 
stances, entitled to no costs. An award, it was said, could 
not have the effect of a judge's certificate (£). 



(■] Waril e. Malllader, 5 E. R. 489. 
(A) Willis >. Oilwnie, ] Cliit, Rep. 1B3. 
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Where costs are to abide the event, the arbitrator bag 
no power to direct those costs to be set off against th« 
costs of 8 prior cause, although all matters in difference 
be referred. Such a direction in an award, however, will 
only vitiate it pro tanto (a). 

If a cause be referred under an order of niti prius, but 
a verdict be nevertheless taken for the plaintiff to a certain 
amount, as a security for what shall be awarded to be paid 
to him and costs, the arbitrator cannot award a sum to be 
paid to the pluntiff ou^Aou^ costs, because, by the terms of 
the order, he was precluded from entering at all into the 
question of cost8(i). 

When an arbitrator awards something to be done which 
proves that the event in foct is in favour of the plaintiff 
he is entitled to costs, although it be not expressly award- 
ed that a verdict shall be entered for him (c). 

Where an action of ejectment was referred, and it 
formed part of the rule that, if the arbitrator should award 
that the plaintiff had any cause of action, he should have 
costs, as in a court of law ; and the arbitrator -directed that 
the premises in dispute should be given up to him, the 
costs of the action paid to him, and also a sum of money 
for loss of rent, bot did not expressly state that the plun- 
tiff had any cause of action, the Court held the defendant 
liable for the costs so awarded (d). 

The term " costs ", when it is generally expressed that 
they shall abide the event of the award, aj^lies to the 
costs of reference, as well as to the costs of suit; and the 
MsEter may tax them accordingly (e). 

(a) United e. Kidd, 1 Chit. Rep. S«6. Tidd. Pnic.(Btli edit.) S8S. 

(t) Udd, Prac. 8fl3. cite> Sayer, 177. 

(>) Anon. Smitli'B Rep. 4S6. 

(<f> Doe, deiD. WilliaiDs, b. RichardsoD, 6 Tannt. 697. 

(c) Wood f>. O'Keny, 9 E. R. U6, bnt aee Bitdh, 113. 
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Two oaEes(a) cKcurted in the Common Fleaa where the 
arbitrator, having directed one party to paj tke costs ge- 
nerallyT to be taxed by the proper officer, t^ Court held, 
after a commiinicatioa with' the Master of the Court (^ 
King's Bench, that the word "costs", so ssed, did notap^ 
[dj to the noats of the re&renee, and that t4ie prodiono- 
tarjr had no right to inctude tbem. Bat when tbe above 
case of Wood i\ O'Kell; was decided, the Court of King's 
Bench said tliat they consJifered these two cases to have 
turned upon the particDlar wording of the rule* ef retra*- 
enee. 

In general, if the costs be not directed to abide the 
event, a discretionary power over Uiem is vested in the ar- 
bitrator. Sometimes this power is limited by the submis- 
sion; asr where it was given, so far as the costs of the ac- 
tion and special jury w«re concerned ; in which case the au- 
thwity did not, of course, extend to the costs of the arbi- 
tratioii{^). And in a case where it was agreed that tbe costs 
ef the cause should abide the event, costs of the special 
Jury and reference to be in the discretion of the arbitra- 
toi^ the Court h^ that, having directed a verdict foe the 
plaintiff, he could not direct tbe coats of tbe special jury 
(which had been obtained by the defendant) to be pud by 
the ^inti^' and that tbe fiiir meaning of tbe rabmisston 
was that the arbitrator should have tbe power of allowing 
the costs of the special jury as costs in the cause, if the 
party moving for them had succeeded(c). 

In few cases', where the sabmission is specially worded, 
can difficulty arise, but some doubt has existed as to the 
authority of ap arbitrator over the costs of reference. 



fa) Itrono b, Marsden, 1 H. Black. ISO. Brndky u. Tiinslow, 1 B. and 
P. 34. SeeWillee, 64. 
(b) George v. Lousley, Q E. R. 1'^. (c) 1 B. and A. 663, 
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vherQ be has onbf a gcOersl powcs over tbe cmte by the 
sabnwsioD, orwkeM cmtaare not mentkmed i»it atalL 

Id the former case, from the ocoBtruction which the 
word ** costs " has veceivcdv wbea tbej aTetJireeCedgne- 
ji&f to idnde tfce evetit^ it wn^ seem that an ai4)idrator 
nay award the cost* of refennce fa). Bat it appean nov 
settled that, untesE tliefe hs at leaal aa ar^Hrtn general 
powef over the coats given by the si^missioii^ tbe costs of 
v^rence canDoC be noticed in the anFaid(&). 

Many of t^e cases here cited came tatcfy under (be re- 
view of the Coort of CommoD Fleas. Tbcrewaaa gene> 
ral submission of all diflereaces aoA demandsr extept the 
coals ^ the at^ionii^ieiioereta abide tbaevtntt^Aemoardt 
m if the cause had been tried. The arbitrator awarded 
the coats of the reference as well as of the action to be 
paid by the defendant, but tbe Court held tbat he had ex- 
ceeded his authOTi^, for it was observed that, taking the 
excepting words away, there was notlung aaid in tbe sab^ 
mission about cos«t, and {hat tbe cases cited (c) were cases 
where power was vested in the ubitrator of girii^ costs ge- 
Reral)y, afnd that it had berai deemed that such costs in- 
elnded the costs of tbe reference{d). 

Coats of suit, however, may be awarded, where no men- 
tion of costs at all is made in the submission, being witbin 
the terms of a general reference (e). 

Where a role had been obtained for setting aside an in- 
qnisition before tbe sbei^ for excessive damages, and, the 
amount was referred, nothing being said about costs, the 

(n) And see Ace diet. SlruU c. Rogeri, 7 Tuut tl5. 

{*) Chandler e. Fuller, Willes, «, Bnsifield o. Bnstfield, Cro. Jac 
578. ■ Hartnell r. WM, Foreit Rep. 73. Bell v. Bebon, t CliiL Rep. 157. 
See Bamea, 5R { also Dad g. Herbert, Styles, 459. 

(c) Wood v. O'Ketlj, &c. (d) Stnitt v. Rogers, 7 Taunt. S13. 

(0 Pinli n. Roliinson, 1 B. and C. ^7. 
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ubitrator reduced the damages; the Court heM that the 
plaintiff was not endUed to the ooati of tlie ap^^cstim to 
set aside the inqui3ition(ii). 

In a case where two assaults, and all costs inddent to 
the indictment and tubtequmt proceedii^ thereon were 
referred, it was not conudered an excess of the arbitrator's 
authority to award a snin of money to be paid in Eatisfiu> 
UoD of the party's costs and charges incident to the indic6> 
ment,andprevioiis and subsequent proceedings thereon(i). 

Under a submiision by order of nisi prius it seems that 
aa arbitrator may award costs subsequent to the ordei> 
not so where the sabmission is by bond(f). 

In awarding costs, the arbitrator may at once name an 
express sum (ij), or be may direct that they be taxed by 
the officer of the court («), or be may sward costs to one 
party, without mate ; in which latter case the Court will 
order them to be taxed by the prothonotary (/}. But we 
may observe that, in the second of these cases, the Court 
will not interfere, upon a suggestion that the costs award- 
ed by the t^cer are immoderately hi^i, and order him to 
review his taxation. Id a case in the Exchequer where 
the submission was by rule of the Court of King's Bench 
luid the arbitrator gave cosu to one party, to be taxed by 
the Master of the Exchequer, which costs were taxed ex- 
ceedingly high, the Court refused to review the taxaticm, 
saying that it might be good ground for applying to the 
Court of King's Bench to set aside the award, but, as' the 

(s) Lenii r. Harrii, 1 B. and C. 610. 

(ft) Baker v. Townibeod, 1 Moon^ ISO, 

(0 Tidd. Prac. (Bth edit) 886. 

(d) Shephsrd V. Brand, Ct. temp. Haidw. 53. 

(«) Winter v. Oarlick, Bilk. r5. 6 Hod. 195. S. C. WomtU t. Ack. 
worUi, 3 Keb. £31, Pedley e. Goddard, 7 T. R. 73. 

(/) Dudley c. Nettlefold, Strange, 737. Perry c.NicbolMP, Ssyer,' 
am. Foi r. Smitb, a Will, 367. 
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reference to the Master of their court wai not by them, 
they would not interpose (a). 

AVhere an arbitrator, authorized to tax costs io a camc^ 
had allowed an item which, it was insisted, should not be 
charged, the Court refused to refer the oiatter to the Mas- 
ter (fi). 

It is said that if, under a Bubmissioa at nisi prim, an ar- 
bitrator award costs to be taxed generally, the costs <^die 
reference ought not to be allowed on the taxation, bat 
duee.oaly of the action (c). 

And where the award was only of ** the costs sustained 
by A. in the action", this was held clearly not to inclade 
the costs of Tt£ennce(d). 

Where the arbitrtrtor derives a power from the sub- 
inissioQ, as to the costs of reference, these may be taxed 
by the officer, as well as the costs of suit, if the precise 
sum benot mentioned in theaward(«)< And where the ar- 
Intrator awards a sum to be pud to himself, which he may 
Aop the Master is at liberty to enquire into the reasonable- 
ness of it ; otherwise» the Court said, an u'bitrator wontd 
be judge in his own case, which could nev« be(y). 

In general the arbitrator does not name the fee to be 
paid to himself; it is more usual for the Master to allow 
it according to the circumstances of the case. 

If an award be of costs, to he taxed by the pr<^r of- 
ficer, before. a particular day, it seems to be incumbent 



(a) Cbapman v. Laiudown, 1 Autr. ITS. 

{b) AnoD. 1 Chit. lUp. 38. 

<c) Buhm, ISS. 1 Boi. and Pal. 3*. 

(<I) 1 H. BL 213. 

(() SMBarrctto. Parry, 4 Taunt. 658. Filigerald c. Gra«ei,5Taatit. 
s«t. 

(/) Miller b. Eobe and anotiier, 3 Tannt. 46i ; and the cases cited in 
the lut note. 
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vipaa the pAT^* directed to pay them, to have than tutect 
before that day(a), or the appoai» party way have ^em 
taxed ^iPixuye. 

Wbm the Bubmisaioo ta by rule of court or (uder of 
niii prius, the authority of the arbitrator extends only 
to the costs between party and party, and not between 
attcHney and dient(b). But it aeems bcm a esse b^re 
the Court of Exdiequer t^at, where the rdbrence is by 
boDds^ merely, *ince t^re can be no tautkn of coati^ 
an arbitrator may award costs as betwem attorney uxi 
clieBt(c). 

If DO directioDs be given re«pcctlng the costs of an 
award they are to be paid by the parties equally (d). 

In a ease where an arbitrator awarded dunages mthout 
any meulion of coots, aod that executicHi should not be 
taken out for such danu^es, but that they should stand as 
a set off to a coui]ter*denuu]d by theother party, the Court 
beld it no breach of the award that the attorney took out 
execution for the taxed coits whidli> l^ tbe role of refer- 
ence were to alude the event of the award(f}. 

Wh«« an arbitrator awarded averdictfor the pluntii^ 
aod orally directed each party to pay his own costs, and, 
the cause having been referred back to him, again awarded 
a verdict for the plainti£^ biit gave no diredionB about the 
costs ; the Court held that, in the abeence of any specific 
directions, the costs must follow the verdict {/). 

When the cause goes off upon an ineffectual arbitration 

(m) Willu, ex. Bigland c. Skellou, IS E. R. 436. 

(6) Wbitehead and otliers c. FirUi, IS E. R. 16$. See Pratt v, Sail, 
B. R. 9 Geo. t. Com. Dig. Arbit. E. 

(c) HartueU e. Hill, Forest ILtp. 73. (d) Orore v. Cox. 1 Taint. ItiS. 

(e) Higligale Archway Company c. Naali, 2 B. aad A. 597. 1 CUt. 
Bep. 3!5. S. C. and uole. 

(/) Mackintosli c. Biytb, 1 Brod.aud Biiig.269. 
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and is afterwards tried, costs are allowed as upon a rento-' 
ne^tt). 

If a cause be referred, the award set aside, aad a second 
trial take plsc^ in which the plainlifF succeeds, he is not 
entitled to the costs of the first trial (b). 

But in one cose where the rule for a new trial took no 
notice of the costs of the former trial, and the cause was 
afterwards referred and determined in fovour of the 
plaintiff, he was held not entitled to the costs of die fiisC 
trial (c). 

If a cause be referred to three persws ^^^ ^^ „^ 
and they, or any two of them, have power tirn the Award. 
to make the award, it may be signed by 
two only, provided the third have notice of the meetings 
and be not excluded by force or fraud((j). 

In a case, however, where it was provided that die award 
should be made by four persons or any three (^ th«n, and 
the award purported to be the award of all Ibor, but wos^ 
in fact, only ngned by three; the Court h^ it to be in- 
valid. 

Had it, however, purported to be the award «f Ai«e 

only, it seems it would have bea» good(tf). 

It appears tiiat, unless there be an «x- 

... , . . ,. P Netitt^Aaard 

press proviso in the submiBston to uiis ef- ^^^^^ 

feet, an arbitrator is not obliged to give no- 
tice to the parties that the award is ready for delivery(y). 

(«) Sm TMd. Pmc. (Stb edit.) ear, aod «uei there dted. 

(b) Poole V. Colwood, I Price, 311. 

(t) Saramers v. Fonnby,! B. and C. 100. 

(d> Willes, 315. Barnes, 57. See Ca. temp. Finch, 87, and Burton e. 
Knight, i Vem. 514. Pait. p. 94. 

(e) Thomas v. Harrop, 1 Slmoni and Stuart, 514, and tee Com. Dig. 
Arblt. D. 1. cites! CrD.27S. 

(/) SeeaEd. 4, ]. la Ed. 4. IB. a. Bro. sr. 1 H. 7. 5. Kielwa;, irS. 
8 C«. 93. b. Cole's case, Cro. Eliz. 97. Jnxon v. Thornhill, Cro Car. 13S. 
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It is very usual to insert the words " so as the arbitrator 
shall make and publish his award", but the word " pub- 
liah" does not Imply a formal notification to the parties^ 
It very rarely happens that an arbitrator is 
' guilty of wilful misbehaviour in the discharge 
of his duty; if clearly proved, however, it affords good 
ground for settwg aside the award. 

A submission was to three arbitrators, or any two of 
them (a). The three had several meetings, and heard the 
parties and witnesses : but one of the arbitrators not agree- 
ing with the others, the two held private meetings, at some 
of which they admitted one party to be present, and soon 
afterwards, without notice either to the remaining arbitra- 
tor or the opposite party, employed the attorney of the 
party who had attended their private meetings to draw up 
the award, and then published it so made. The award 
was set aside, and it was observed by the Court, upon this 
occasion, that where parties submitted their differences to 
three arbitrators or any two of then, and one of such per- 
sons was excluded by force or fraud from the meetings 
held for determining the matter, that alone would be 
enough to vitiate the award. Strong animadversion was 
also cast by the Court upon the partiality apparent in 
permitting one party to be present at their meetings, with- 
out having given the other an opportunity to attend. 

But, if notice of the meetings be duly ^ven, the mere 
absence of the other party, or of one of the arbitrators, 
will not, in itself, destn^ the award (i) ; for where a refer- 
ence was to three, and it appeared that the third arbitra- 
tor had sufficient notice of the meetings held by the other 
two, and might have been present if he would, the Court 

(a) BarlDD e. Knight, S Vera. 514. acc. Kel. ISi, nod see Ireg r. Me^ 
calf, 1 Atk.64. 
(t) Waller r. Kiag, 9 Mod. 63, i Pt. C». Law and Eq. 63. 
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held that tlie award made b; the two only, onder such eir- 
cufflstances, was valid (a). 

And where all the evidcDCe was heard, and the aubstance 
of the buuness settled in the presence of three arbitrators, 
and one of them subsequently declared that be saw that the 
other two had made up their minds on a mistaken notion, 
and that he would not concur in the award, upon whicli 
the oUier two, having informed him apon wh^ principle 
they meant to dedde, met and signed the award without 
farther notice to him ; their proceedings, though irregu- 
lar, were yet not considered so much so as to affi>rd reason 
for overtaming the award {b). 

But, in 8 late case, where notice was given to one of the 
parties to a reference to attend at a meeting for the pur- 
pose of taking instmctions for the award, but he did not 
attend, while the other party did att«id, and was examined 
privately ; and, on his evidence, the amount he was to pay 
was decreased by the arbitrators, the Court held such eso- 
mination to be incorrect, and they set aude the award (c). 
Wilful neglect and inatfention to what is suggested by 
the parties upm any material point, form good ground for 
an application to be relieved under an award. 

TboB, where an arbitrator was requested to defer giving 
his dedsion until a par^ should satisfy him as to certain 
matters, which the arbitrator bad conceived to be against 
the party applying, and although such communication 
were made only two or three days before the time for 
making the award expired, yet, the request being not com- 
plied with, the award was set aside {d). ■ 

Again, on award was held to be void where the arbitra- 



(a) BanwB, ST. See Powton e. Spry, C«, temp. Fiocli. 87. 

(() Ooodiaan ». Sayers, 2 Jacob and Walker, 161. 

(c) Jn re Hick, S Taunt. 694. 

((/) SpetligDC r. Carpenter, 3 P. Wms.361. 
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tor received other evidence, after notice gifeo by bim to 
the parties (and In which they acquiesced) that he would 
hear no more, ootnitbitaoding he made oath that this had 
no «ffect upon his award, and his credit was unimpeacfaT 
cd (a). The Ooart said that a judge mait not lake upon 
himself to say whether erideoce improperly admitted had 
or had not an effect upon his mind ; diat the award, in 
this cas% might have done peiieot ju^ice, but y«l, Hpen 
general principleB, it could not be snpporied. 

But an arbitrator was not deemed.guilty of nuscanduct, 
who, after dte evidence was closed be£)re him cm botli sides* 
and the plaintiff's attorney was gone, allowed a witness 
for the defendant to be TE~Qxamined ; and ^is, although 
the witoesB thai gave diflerent cvtdeaoe irom what he had 
giv^ befere, and the arbitmtor flowed tliat his mind was 
iiitf HCBced by this variation (£}. " Upon -nhBl ground is 
law", said Ibe Chief Justice, <* will the second ezaniina- 
li«n impeach this award ? IliiB is deai^ diat* if the arbi- 
trator had tboQght proper to ausk the witness a questioii 
for his own information, after the evidence was closed, that 
circumstanoe mwld not induce us to s^ aside tibe award' 
I^ indeed, it appeared that there was any earptJEe in it, 
that the second exeoihiation had been bnonght about 
through the nuinBgemast of the d^andanf e attorney, thtit 
might be a good <^]jectiwi." 

Upon a late occasion («), the Court of Coonmon Fkas 
were applied to for relief under an award, npnn the grmmd 
llmt the -defendant's att(»ney expressed a wish tothearbi- 
trator, but which was not attended to, tbat another meeting 
!^nld take piece, after ^e l»t agreed upon to be held was 
over, idling that be had fresh evidence to bring forward 
which would materially alter the case. 

(a) Walker 0. Frolnsber, 6 Ves. 70. 

(b) AftinHon v. Abraliun, i B. and P. 17b. 

(c) Ringer r. Joyce, 1 Marshall Rep. 104. 
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Tiie Chief Justice expressed himself to the following 
eEEect:— **In everj' case of this kind, an arbitrator mnstuse 
his own discretion, whether he will grant anoAer hearing 
or not. In the present case," bis Lordship observed, " it 
was agreed that the third meeting should be the last, and 
at that meeting there was nothing said about any fresh evi- 
dence: if any such thing existed, it should have been ex- 
plicitly stated to the arbitrator, as a reason for deviating 
from the regular course. The arbitrator's answer to the 
application was, that he could not, with propriety, com- 
ply with it; and as he was to judge for himself, he was on 
that ground fully justified. But the case is defective in 
another point, for the defendant's attorney states, that, by 
this new evidence, the ^lect of the plaintiff's accounts 
would be destroyed. Now he could only know that from 
the defendant, and, therefore, before we set aside this 
award, we shonld, at any rate, have required an affidavit 
by the defendant himself. 

In a case {a) where a motion was made to set aside ao 
award, upon affidavits stating misconduct of the arbitrators 
in having heard one side only, the apphcation was vehe- 
mently opposed by Holt, Ch. J., who contended that, the 
arbitrators having been appointed by the parties, their in- 
tegrity ought not afterwards to be arraigned. But the three 
other judges thought it " abominable" to give any counte- 
nance to such proceedings as those all^;ed in the affida- 
Tits» and ruled that the arbitrators should attend them (&). 

The circumstance of an arbitrator having given exces- 
sive damages or costs, is sometimes ground from which to 
infer undue practice, but, if urged merely'against an ai^i^ 

(a) MoTTii r. Sir Bichard Rejnoldi, Ld. SiAjm. B57. 1 S«lk. TS. S. C. 

(i) Tlie ezuniiMtioD of theli proceedingi wu mkde in Coart on iffl. 
divltt. 8m other cuea besrinx npoD thii point, thii Cbap. title " Pro- 
ceeding! on the reference", milr. 
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trator's judgmflnt, will not avail, and a very dear case must 
be made out in order to induce the Court to interfere (a)i 

It seems Scarcely necessary to observe tbat proof of an 
arbitrator having received mon^ from a party, would af- 
ford a strong presumption agunst the fairness of his pro- 
ceedings. 

Thus, an award was set aside where the arbitrators in-J 
sisted, h^are making their a-ward, that S^ Ss. should be 
given to each of them, by each of the parties, for their 
trouble and expenses ; and which, upon the defendant re^ 
Ciistng to pay, the plEUnti£F paid entirely (£). 

Upon this occasion, Lord Hardwicke said, — " Where 
arbitrators, let their characters otherwise be never so un- 
exceptionable, take money of one of the parties singlyj 
whether for charges or any thing else, befi>re making tkeit 
award, as thb is a matter of so tender a nature that even 
the a^^iearance of an evil in it is to be avoided, and a& 
such a practice might be of dangerous example, it is suf- 
ficient cause to set aside an award ; for, if it were to be suf- 
fered, it would be hard to distinguish what is corruption." 
It has been held that a purchase by an arbitrator of 
claims under reference' cannot be supported (c). 

In any case of flagrant misconduct on the 
Piaukmat tj, ' . . , . , 

part of an arbitrator, the injured party may 

iDiuntain an action against him to recover a compen^tioii 

in damages (lO; or make him defendant to a bill in equi- 

ty{e), and there can be little doubt bat that, in such esse,' 



'(■) SevBrowDc. Brown, 8 Ch. Ca. 140. Cooper e. ,3Ch. Rep. 

41, ClRpton *. lifc, I Dirken'i Sep. 49r. Cam. Dig. Arbit. D. 4. 

(t) Sbepbard b. Brand, C*. temp. Hirdw. S3. S. C. CaniiingliNii't 
Rep, SO. 1 Baraard. Vai. 

(c> ! Ball and Beatty, 116. (d) Wills e. Maccaimick, % WilU. 148. 
r. Littlcdale, S Vet. jup. 463. Sir George Moore ti.,FoaT 
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tn indictment would lie. Sometimes the Court of Chan- 
cery will decree an arbitrator, guilty of partiality, to pay 
the costs {a) ; and, where a referee had made an improper 
declaration, this mode of punishment was resorted to (b). 

Upon any occasion, however, where the conduct of an 
arbitrator comes under the eye of the Court, the utmost 
indulgence is shewn in construing his motives, and every 
protection, consistently with substantial justice, is afforded 
him. Complaints against awards or arbitrators are lis- 
tened to with reluctance and the Court of Chancery has 
refused to interfere, where there has been a long acqui- 
escence in an award by the parties (c). 

Wherever it is a term of the submbsion, that no bill in 
equity shall be brought, the arbitrators, notwithstanding 
their award be defective in point of law, may plead it in 
bar to any bill which may be filed against them. But if 
the bill allege corruption and parUality, they must support 
their plea by shewing themselves innocent of the charge, 
or the Court will give the party a remedy by making them 
pay costs ((2). The Lord Chancellor, in one case(e), 
animadverted strongly upon the practice of making the 
arbitrators defendants to such a biH, saying, " that it would 
be a very great hardship upon. persons who undertake a 
reference, if they should be harassed with suits ; and that, 
allowing their liability to abill being brought against them, 
would effectually discourage persons of worth from taking 
DpcHi thnnselves such an office." 

lathe last cited case the nune of the arbitrator was per- 



(a) See 9 Ves. Jan. 455. t Atk. 411. 

<t) See Ward v. PenRm, cited in Cbicot r. Leqaeme, 3 Vei. S13. See 
Brown V. BnTwn, « Ca. Ch. 140: 

(c) See Scotl r. W rtj, and Goddatd v. Ooddard, poat, Cb. rii. 

(d) Lingood n. Crourher, t Atk. 395. ace. Ejtns r. Harrii, I Vesef. 
and Bftime, 364. 

(() Lingood t^ CioncUer. 

lis 
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mitted to be struck out on motion : but we may remark 
thftt the circumstances of it bore with peculiar hardship 
upon the arbitrator, since he had made it a condition of 
his accepting the reference, that no bill in equity should 
be filed ; and yet one was filed, charing corruption and 
partiality (a). 

In one instance(i), where a bill was brought for the 
purpose of obtaining relief from an award made by some 
of the East India Company, and the arbitrators, together 
with some other members of the Company, were made de- 
fendants; they demurred to the whole bill, contending, 
that the plaintiff could have oo decree against them, and 
that their answers would be no evidence against the Com- 
pany ; and that the plaintifif might, if he thought proper, 
examine them as witnesses. The demurrer was allowed, 
and they were not put to answer the bill as to matters of 
fraud and contrivance. 

It has been decided at tUsi prius, that 

mittrnttt *° arbitrator may be called to prove facts 

admitted before him as arbitrator (c), 
*< Evidence of concessions made for the purpose of set- 
tling matters in dispute,*! shall never admit ; but facts ad- 
mitted before arbitrators I always shall. I therefore will 
permit the arbitrator to be examined, and to speak to 
such matters of fact as were admitted by the parties before 
him."(rf) 

But upon another occasion [e), where a cause hod been 
referred, and the arbitrator, on an examination of the 
plaintiff's books, and of the parties, found that the plain- 
tiff had no cause of action in a soit for malicious pros^ 

(a) Se« Adod. 3 Atk. 644. (A) Steward v. E. IndlK Co., i Vern. 380. 

(c) Oregoiyv.Howard.SEap.N. P. C. 113, and leeBiTcev. Firmer, 
4 T. R. 146, where an arbitrator wu permitted to prove that a particn- 
Ur difference wai not rabmitted to bim. 

(d) By I-ord Kenyan. Ibid. 

(() Haliershon I'. Trotter, 3 Eip. N. P. 0. 3S. 
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cution, Lord Kbhtok said, — " It seems to me that the ar 
bitrators ought not to be periDitted to depose as to what 
transpired before them, either upoo the examination of 
the parties themselves, or on an inspection of the plaintifF's 
books; upon the principle that the parties themselves 
could not have been examined in the former cause, noi 
could the plaintifF be compelled by a judge at nisi prim 
to produce his books ; and it would be a dangerous thing 
if such evidence were admitted, to prove the arrestin that 
canse to be malicious, as the arbitrator might have pro- 
ceeded to cut the knot, rather than to unloose it, accord- 
ing to the strict rules of law, from a wish to do complete 
jastice between the parties." 

In an action for goods sold and delivered, a witness was 
called, who had been on arbitrator between the parties, to 
prove the admissions which had been made by the defend- 
ant when the cause was under reference (a). The refer- 
ence had proved ineffective. 

Lord Kenton, — " Hitherto I have made it a rule ne- 
ver to receive any admissions whatever, which were made 
upon a reference that was not effective. I think I have 
carried thai rule too far ; and I now wish it to be under- 
stood that, for the future, I shall receive evidence of all 
admissions, such as the defendant would be obliged to 
make in his answer to a bill in equity, and will reject none 
but such as are merely concessions for the purpose of mak- 
ing peace and getting rid of a suit These, I think, ought 
not to be admitted in evidence for the defendant, when the 
object for which they were made is at on end." 

In the case of Brown v. Brown {h), the evidence of an 
umpire, though excepted to, was allowed. 

In an action of trespass against an agent of the East 



(o) Slark v. Bachaoan, Peakf , N. P. C. 5. ace, Bulkr, N. P. 3 
(ft) i Vern. 1S7, 



b,GoogIc 



102 ARBITRATOKS ASD UUFIBE. 

India Company, the defendant gave in evidence, in mitt- ' 
giition of damages, a release given by the.plainti£f' to the 
East India Company, in pursuance of an award, whereby, 
reciting that the plaintifT had sustained several injuries by 
the company's agents, particularly the defendant, 1000/. 
was awarded to the plaiutiff, and he. was ordered to g^ve a 
general release. The pluntiff, in reply, wished to call the 
arbitrators to prove that they refused to take into consi- 
deration the cause of this action, which was for the private 
personal wrong ; but, the award and release having gene- 
ral words enough to take in ail, the Chief Justice Eyre 
~Wuuld not suffer any evidence to be given to contradict 
the award, and the plaintiff had a verdict with li. da- 
mages (a). 

It is not in the least degree incumbent 
j^ on an arbitrator to slate nia reasons upon 

the face of the award : nor is he compel- 
lable afterwards to discover them. . . 
. To a bill brought against an arbitrator seeking a dis- 
covery of the grounds on which he had decided, he plead- 
ed in bar that he was not obliged to set them forth {b). 
.The Court thought it unreasonable that an arbitrator 
should be put to so much trouble, and allowed the plea. 
Upon this occasion Lord Hardwicke observed, that un- 
less there were corrnption or partiality in-the arbitrator, 
the award could not be set aside upon molton ,• and that if 
it should be allowed to make arbitrators defendants, and 
give them the trouble to set forth their particular reasons, 
upon which the award was founded, it would introduce 
great inconvenience, and be a discouragement to any per- 
son to undertake a reference. If there were any palpable 
mistake made by an arbitrator, or miscalculation in an ac- 
count that had been laid before him, the party aggrieved 

(a) Shelling v. Farmer, Straoge, 646, (6) Aoo^- 3 Atk. 644, 

n,g,t7cdb/G00gIc 
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might bring his bill against the party in whose favour the 
award was made, to have it rectified; bat that it ought 
not be brought against the arbitrator. His Lordship fur- 
ther said, he did not. know whether there was any esta- 
blished rule of the Court with regard to arbitrators set- 
ting forth the reasons of their award, and how iar the; 
were subject to discover, and how far not; but, if there 
were none, he should have no scruple to make one. 

Assumpsit, it is said, will not lie at the suit 
of an arbitrator to recover a compensation 
for his trouble, unless there be an express promise {a). 

(a) Virtny v. Waroe, 4 E«p. N. P. C 47. George e. Loaaley, 8 E. R, 
13, but tee Tidd. Prac. (Sth edit.) S86, ia n»tU, where some cases are 
cited from l Goir. to tbe effect that an arbitrator may recover such com- 
penaatioD. ViUi respect to awarding a fee to himself, see this Chap, ante, 
Title "CosU". 
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CHAPTER V. 

THE AWABD. 

Tbe qualifications requisite to the validity of the award 
»re, that it be made consonant to the mbmission ; that it 
be certain ; be of things possible to be performed, and 
not contrary to law or reason ; and lastly, that it be final.- 
The authonty given to the arbitrators 
^TH^' ■*' '** should not be exceeded, nor should it be 
imperfectly exercised. Tbeir decision 
ought not to extend to persons or to things beyond the 
scope of the submission : if the submission be conditional, 
he award must contain a distinct adjudication as to every 
person and every thing within it; if general, this is not 
necessary (a). 

In the first place, the award must not extend to per- 
sons or to things beyond the scope of the submission. 

Thus, where two only have submitted, the arbitrator 
cannot take upon himself to decide as to matters in dis- 
pute betwe^i one party and the other in common with 
third persons, not parties to the submission [b). 

Upon this principle, it vould seem that an award, 
directing a ^i tarn action to cease, could not be sup- 
ported (c). 

If it were awarded, thM a strange to the submission 
should give a bond as a security for performance of the 
award by one party; that tbe party, his wife, and son, 

(a) Rol. Arbit. 1 Ch. Ca. 1^. Kpp. temp, i'lacb. 141. 

0) Rol. Arbll. D. 4. ; but see OnyoiiB v. Cbeeie, Lutw. 530. 

(() Strange, 90S. Philipi r. Kaisbtly, 
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should join in a conveyance (a), that an action by A. the 
party and his teife, and B. the other party should be dis- 
continued (£) ; that the servant of the party shoald pay a 
sum of money (c); that the party should be bound with 
sureties for the performance of any particular act [d), 
and the like; such directions in an award would be of no 
force, so far as such strangers to the submission were 
coocemed. 

The case would be the same, if it were awarded that 
one of the parties should pay, or execute Eomething to a 
stranger (e) ; as, if an award directed one party to make 
a lease to the other for life, with remainder to J. S^ the 
latter part of such direction would be void {_/). 

In a case where differences which had arisen between 

A. and B. where referred to arbitration, and it was 
awarded that B. should pay A. SOL, in satisfaction of all 
sums due to him out of the estate of one C, a stranger to 
the submission, it was held that, as it did not appear that 

B. was executor or administrator of C. ; was a trustee for 
him ; that be had any of C.'s property in his hands, or 
had submitted in his behalf, B. could not be bound by 
such an award {g). ^ 

A distinction has been taken, where a stranger to the 
submission is noticed in the ^ward, only, as the instru- 
ment or agent of one of the parties; under such circum< 
stances, a direction, af&cting him in such capacity, is 
valid {h). And, in favour of awards, the Courts will 
generally intend this, unless the contrary be shown (j). 

Thus, if one of two parties to a submission were di- 
rected to pay a sum of money to a banker, or solicitor, 

(a) CoDbDig.Arbit.E.l. RoLArbit.N. 9. Keilway, 49.«. Godb. 165. 
(6) Com. Dig. Arbit D. 4. (c) S Leon. 69. 

{d} Coke V. Wborwood, ! Lev. 6. 1 Leon. 140. (e) Rol. Arbit. B. J. 
(/) Cro. Eliz. 75B. (g) Adama t. Statham, 3 Lev. t35. 

(i) Com. Dig. Arbit. E. 7, (i) 3 Leon. 6t. 
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.on account of the other (a) ; to deliver up any thing to 
.the authorized agent or servant of the par^, for his 
use (b), such directions in an avard would be unimpeacb- 
aUe. 

Again^ where that part of an award, in which the name 
pf a stranger is introduced, appears to be evidently for 
the advantage of a party, the Courts would be very un- 
willing to interfere agfunst the award (c) ; as if it were 
awarded that one party should pay to B., a stranger to 
the submission, a sum of money in which the other party 
was bound to B. (d) 

In the case of a submission by the trustee, with the 
assent of the cestui que trust, an award of payment to the 
cestui que trust would be valid, though he were not formally 
» party (e). 

Secondly, in respect of the things submitted, the award 
must not extend beyond them. 

Thns, wh^ upon a reference of certain distinct things, 
the arbitrator professed to decide upon a bond, which it 
was clearly intended should not be submitted to him, 
the award was, in that particular, held to be void [J^. 
Where all matters, except an obligation, were submitted, 
and the award was of all demands {g) ; where the submis- 
sion was of all monies expended for the wife, at her re- 
quest, and the award (A) was of all monies expended for 
the wife, the arbitrator was, in each case, held to have 
exceeded his authority. 

.{<i)Com.Dig.ArlHt.E.r. Salk.74. Ld. Rajmi. 123. Soook c. HeUjer, 
t Chit. Rep. 43, 
<i) Gale V. Nortbam, Kel. 117. 

(c) Rol. Arbit E. 5. Bedun v. derluon, Ld. Rajm. 1X3. Dale e, 
Mottram, S Barnard. 191. Bird c. Bird, Salk. r*. 

(d) Beckett v. Taylor, 1 Mod. 9. S. C S Keb. 546. See Rol. Arbit 
E. 11. Baraey e. Clipehaiii, Cro. Car. 541. 

(e) Lynch v. Cleneiice, 1 Lntw. Sfl. (/} Ca. Temp. Finch. 185. 
(g) Com. Dig. Arbit. E. 3. (It) Cro. Jac. 639. Waten r. Bridges. 
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' It has been determiDed, that upon a reference of all 
actions, an avard cannot be made of causes of actieo ; 
but it was stud, that if all actions and quarrels had been 
submitted, the award might have been good (a). 

Where the submission is of a particular difiereoce, there 
being other things in controversy) an award of general 
rekases is an excess of the arbitrator's authoritj't and in- 
valid {&}. But it seems that the arbitrator should have 
bad notice of ^e existence of such other differences, or 
it must, at least, be proved that they did exist at the 
time when the award was mode, since the Court would 
not presume that they existed. 

. Arbitrators were held to have exceeded their authority, 
who awarded that the submission-bonds should be given 
up (c). 

. Certain differences respecting money-transactions being 
submitted, the referee awarded, that one party should 
convey a house and lands to the other; this was cuiei- 
dered clearly bad {d). But, had the submission been <^ 
all demands between the parties, it seems that the di- 
rection, as to such conveyance, would have been vqlid {?}; 
since, under such a power, an award might have been 
made of any disputes .concerning the lands of the parties, 
depending at the time of the submission. 

In .the case of an agreement for a lease for 63 years, 
from May 1st 1801, the lessee to be allowed tjiree years 
from that time for winning the colliery, without payment 
of any rent, an arbitrator being authorized to give such 
direction for a. tease according to the agreement as he 
should think fit, directed a lease fur 63 years from May 

(a) Rol. ArUt. C. 1. See 3 Buktr. 311. 
^ (b) 3 Mod. 309. HiH r. Thorn. 

(«) Doyley v. BnrtOD, Ld. Raym. 533. (d) Ca. temp. Fincb. 143. 

(() KeUwiy, 99. Br. ArbiU S2. ace. Ld. Raym. liS. Marks e. Mar- 
riott. 
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1st 1804; the Court held that He had exceeded Us m- 
tbority and that the award was bad {a). 

Upon a reference of all matters in difference between 
two partners, it was not conitdered an excess of aathoriiy, 
that the arbitrator awarded a dissolution of the partner^ 
■hip (&). Nor, upon a anbrnission <^ a controversy be- 
tween a parson and his parisbionerGi which related to the 
payment of tytbes in ^wcie or not, was it considered an 
nndue exercise of power, to award, that so mnch o-year 
should be paid for tythes (c). 

And again, a question of the right of two rectors to the 
tythe of certain lands having been submitted, the Court 
held that an award of undivided moieties of sncb tythe to 
the two rectors, was within the submiBsion (d). 

Iq one case(£) a contract bad been made with a ship- 
owner, stipulating, amongst other things, that the ship 
should proceed to sea within a certain time, Sic. "penalty 
Jin- nonperformance \S00l." These words were introduced 
at the end of the article of agreement ; and, an action 
having been brought for not proceeding to sea as according 
to the contract, a verdict was taken subject to a reference. 
The arbitrator, after hearing evidence as to the loss sus- 
tained by the non-performance of the contract, awarded 
1860/. and the taxed costs. It was contended that no more 
than ISOO/., the stipulated damages, could be recovered, 
but the Court were of opinion that the arbitrator had not 
exceeded his authority in doing so : and they cited a cote 
of Winter v. Trimmer {1 Camp. N. P. C. 78.) as exactly 
in point 

The Court held it, in another instance, to be clearly 
within the authority d* an arbitrator, under a reffjt-ence of 

(a) Bonner V. IJddell and olhen,l Brod-and Bug. 80. 

(b) Green v. Waring, i Bl. Bep. 475. (c) Rol. Arbit. D. 8. 
Id) 3 Taunt 426. Proiier c. Gorioge. 

(<) HarTbon v. Wright, 13 E. R. 3U. 
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all matters in dhput«, to direct that one of the parties 
who bad acted as agent for the other in supplying provi 
siona for the army, should go before the commiisary and 
verify particular documents (a). 

It is said thai, if all actions, personal suits, and com- 
plaints be submitted, actions real are not included ; if ^1 
actions personal, and suits, and quarrels, that they are ; 
and also if the submisson be of all demands(i}. 

A submission of all matters in difference extends to a 
demand as executor(c). 

The first part of the second divirion of the mle is now 
to be considered, that, if the sabminion be conditi<HMl 
" so as the arbitrator decide of and concerning the pre> 
mtses", he must adjudicate upon each distinct matter in 
dispute of which he has notice{d). 

Thus ilv upon a conditional submission of all contro- 
rersies between A. and B. on the one side, and C on the 
other, the award were only of disputes between A, and C* 
omitting to mention B. it would be void (e). And it seems 
that, even where a party has subpiitted for another, the 
award must notice that other, although not a nominal par- 

•jC/)- 

A, had brought an action against B^ another against C. 
All matters in difference were, by an order made in the 
first of these causes, referred, and, by a subsequent order, 
it was directed that the refermce of the first cause should 
be proceeded in as if C had been a party to the original 
order, and that the cause of A. and C and all matters in 

(a) Atkyiu «. Baldwyo, 1 SUrkie. N. P. C. S09. 

(6) Com. Dig. Arbit. D. 4. (c) EUetioa o. CandDB, Str. IIM. 

(iQ Rol. Artiit. L. 9. 11. Com. Dig. ArUt. E.6. Dyer.Slfi. Cm. 
Mx. 138. Latw. 554, 1 Brownl. at>9. Randall v. Randall, 7 E. R. SI. 
Winter «. Hpnton, i Moore, 719, 

(f) Rol. Arblt. O. 8. See Hardr«i.399. 

(/) Bean r. Newbury, 1 Lev. 139. 
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dilferance between A., B., and C^ and each and every of 
tbem should be referred, and that the costs of suit tihould 
abide. the event of the award. The arbitrator made two 
awards, declaring by one that A. was indebted to £..&c., 
without mentioning C. ; by the other that A. was indebted 
to C, without mentioning B. 

The Court set aside both awards, since neither of 
them determined all the matters in difference between all 
the parties, " the arbitrator should have decided in one 
award the two causes, and, if there- were no difference be- 
tween B. and C, he should have, recited that fact in his 
award ; or, if there were, he should have decided those dif- 
fer^cesalso: in wbidi case, perhaps, there should have 
been three awards." (a) 

And a submission of all matters in difference between 
parties imports all matters which any individual party 
mayihave, jointly or severally, against any other, for the 
submission is to be construed distribatively : as where, 
upoa a reference by bonds, it was awarded that a sum of 
money should be paid by one obligor to a co-obligor Ifi). 
■ Where upon a reference of all matters and controver- 

(a) B;paUu, Ch. J., Winter «. Mantou, Saiae e. White, t Moow, 7«3. 

(6) Winter v. White, 3 Moore, 674. 1 Brad, and Bing. 350. S. C, aiid 
authorities there cited bj Park, J, ; also AthelsUn t. Moore, Com. Rep. 
547. Carter c. Carter, 1 Vern. »59, Broke Arhit. pi. 44., bot read ob- 
servations by BichaTdioD, J. (diu. when the ca«e of Winter r. White was 
decided), to the edfect that the nui^Dal note lit Carter v. Carter ii.not 
warranted bj tbe case itself, lince, there, the submission was between 
two execators on the one side, and the testator's widow on the other ; 
and,ai tothe case In Brooke, that there la anote to it as follows: " but it 
aeeaisctear that the arbitrator had not authority to determine or arbi- 
trate matters between the three (the parties on one side), for they make 
one par^ against a foorth, hat he may determine between any of the 
the three and tbe fourth." " And tbls", observes Mr. Justice Richard- 
son, " appears to me to be founded in reason and principle, u otherwise 
ft different effect might 1>e given to the tnbmission." 
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8ies(a), &c. depending between two parties, aiid also of and 
concerning the value to be put on the bop-poles and po- 
tatoes in certain land, and the workmanship done thereto, 
Stc; and also concerning the rent to be paid annnally by 
the plaintiff to the defendant for the land, so as the said 
award were made, Stc^ before a certain da; ; the arbitra- 
tors found the value of the hop-poles and potatoes to be 
154^ and the balance due from the plainCiSF to the defend- 
ant to be WL 19s. Sd. ; but neglected, altogether, to no- 
y tice the rent to be paid for the land. The award was held 
bad in toto, Xiord Ellenbobodgh saying, — " The autho- 
lity given to the arbitrators was conditional, ita quod they 
should arbitrate upon those matters by a certain day. If, 
then, they fail as to one of them, the condition has not 
been performed, upon wblch the award was to hare its 
obligatory effect ; and here they have stopped short, and 
have omitted to settle one of the subjects of difference 
which was stipulated for. This is not like the case, where 
an award, being good in part, and bad in part, the good 
part shall not be vitiated by the arbitrator having also di- 
rected something to be done which is superfluous and bad; 
Here the very condition, on which the parties submitted 
to the award, has iailed." 

It may not be improper, in this place, to remark, that, 
in order to impeach an award, made in pursuance of a 
conditional submission, on tiie ground of part only of the 
' matters in controversy having been decided, -the party 
must distinctly shew that there were othei- points in differ- 
ence, of which express notice was given to the arbitrator, 
and that he neglected to determine them. The Court will 
not presume this(i). 



(a) 7 E. R. 80. Rnnditll t. RandiH, ace. Lutw. WS. See le K. R. 58. 
George n. Loaaley, 8 £. R. 1 1. 6 Vet. jnn. TO. 

(ft) SeeRol. Arbit.B.*4. CrO.C»r.ll6. Freem.Sl. 
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(a) Pinkerton V. Caslon, I B. and Ar 704. 

(i) Garland e. Noble, 1 Moore, 13ril .' 

(c) See Rol. Arblt. M.S. Cro. Elic 858. Cro. Jac. IIS. 
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■ft«r«htp«iUMlar day),it'w«s1ield t» be vAU witheut 
^HMf af tiie «Kiat«ii«c ^ so«e «6w natter betireen the 
vbj^ittite^ bjr lbs Bubmimion end that of making die 

le u ntttter of evidence ^rther or not s particuhn- 
•ut^setflf oomptaiot bave been notified 1o an ai4iitrator. 
>jto<it'1f-^obeiAd ^pear ikstK party, complaining of an 
jiiaiMiQii, baa fafimself kept bade any tiling which ought 
(to^hwre been conHaufrfcaled to ^^ arbitrator, the Couift 
wiU 0(4 ialer&M to relieve >htm usder the award. Thus, 
whore dtapBtes had urkee between the masters and 
■vtmtf* of « trinp, and all manner of actions and cautst 
-of ntdoa beVwsfia tbe parties were referred, the Conrt 
Md iiM tbe owoen were not at liberty to elsin a de^ 
dactioD of a certain sum, the price and proceeds of cer- 
ittBO floods shipped on their joint account, the whole of 
«l|.ieh price fiad been paid t^ Ae owners in the 'first in- 
-itefio^ oa tlte ^roimd that this parUcalar edrenture 
^wmad no ^art «f the disputes between them, and had 
not bean «ilbaii4ted to, sor taken ioto Che consideration 
.ofjthe«FbitratorB, because it was plainly within the scope 
-of ^e Te^reBee, and it was the owner's own &alt, if he 
kept back that item of the aoconat {b). 

'The 9e»t pcint to be observed is, that, if the sabmission 
bt generally /Famed, and it appear sot to be a condition 
■oi k, 4hat the Btbitrator sbidl -decide each pant dist»ietly, ' 
-m -award extending to aopie of the persons, or determin- 
ii^ some of the matters, without noticing particularly 
otjbers mentioned in the submission, will be good, prp- 
vkled Qo such connexion exist between these latter, awl 
-die Aings .decided, as to leere «ay uncedMBty vptm tbe 

(«) h«rai. 51. 

<ft) amIA «. JohBWB, 15. G. R. S13. 8«e Eq. C^ Abr. 9t. Ci. im^ 

■ar**. 9S9- Or. Gk. M6. 
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fac^ ; of the award (a), " Even in the ( 

long since ai RoUe'a Abridgnteiit ArbitxenenW L. it Mi> 

=^in aoam cbsm held, that imleae dwn me adaiue ita 
quod,fiat de pramistu, it was sufiBdent to nuke tlie awaod 
good, that one poiat was decided, if it were not aecenary, 
in order to make the award just, that t^ otbars abonU 
be decided also. la the caae of Payne v. Cobk, a^odgtfd 
'many years since in tlie Exdiequer Chatnbeiv nai^ 
points relating to awards were to be determined, and, 
amongst others, this general doctrine waM strongly laid 
down ; that, as there was no clause in the sobmiwion, 
providing that the award should he made on all thepoBtfi 
submitted, if the matters omitted were not ceoeasarily de- 

,pendent on, and connected with the other poilitit. the 
award should besusuiited." {b) 

Jt has been said that this disdnctioQ between a geBonl 
and a- conditional snbmituoo, as affecting the vidid^y of 
an award made npon some points tmly of the case ««b- 
jnitted, does not hidd in a court of equity (c) ; bat it may 
admit of doubt whether, at the present day, this doetriue 
would be supported. In the case of Hide v, Cooth {d), 
there is a dicttm of Lord Maynard jecogtaaag the prin- 
ciple which obtains in a court of law. 

The award ought to be certam; to be M^oc- 

pressed, that no reasonable doubt can arise ufeto 

the &«eof it, as to the ftrlHtrator's meoiing, (was to the ba- 

tnre and extent of tlie duties imposed by it on the partiaafe}. 

(a) Boll. Arbit. L. 9 Tern. 1ft9. Bide b. CooUi. Freeniu v. 9fv<rale, 
Biwwa1.309. CTO.Elii.638., Risden v. Inglet Ubtrap c Field. 1 K«b. 

- •«. 

(b) Per. Okunbra, J. iTuntMS. Sinwiaiidt «. Bwaioe*' ■<«, 7<4a- 
Crm It. Milne, 8 E. R. 490. SMGra; v. Ovenn^,! B.aadll. 106. 

(t) Colwal c. Cbild, ) C«. Ch. 8S. mda v. Petfl, lb. ie«.' : 

(4) f Vmb. lOP. 

(<) Rot- A.rtiit, Q. 1. Htirktiii c. C«lcloiiBb, BUf. 271. . 
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>f ?1w» tf>«n'-«qwd wereiaade, direotiBg one p»r^ to 

^«r4hei3)W,tMHl kmnpwft.exptesMd.ia'wlMtVMn the 
oobKgCTtishauU be boondt tbearard w«»dd be void (a). 
■T;hewae((i£ it we awarded tl)^ioneabqu]dtgivil«eDurity 
jto'ibe otltei im tbmp9ymeat.Q£ « sum.oC Money,, oe tbe 
:Mbb^iHMaoe(^An3r<pailieaW.aot,.aiid the particUlW' kind 

o£8ecwnty'<*<ei9 net epeoificd(i). 

; nWlhere ^ wAs.ooinmsDded to pay M so mush money, 
ier etvryoo&ef Mveml quarters o£ malt* as ft quaster.«f 
^lUt should thffi be »^^for, and bo particular market 
MM meotiooed, by a reference to which the sun^ night be 
ascettaioedf the award was .held bad fos uoccrt(^n^,{(i]. 
.AgWD.where an award'dvected that one party Bboutd ft^y 
to the other *' liis day's work aod tadt work", tiie latter 
^y-to.tlie former iSl-, and then that general xeleaees 
.tfhoald ba givca.oa botib sides, butthe-preoise .sum to.be 
^{Nlid.£>r the task work and day work was not ascertaitt^il; 
■tk^Mtaa ol^eotion was started, and allowed to prevaU^). 
.. 1 Awards that one party should. pay to the other 5^.ibr 
quit rents and otMa- mtiU ££u^j(^; so.rfinch mcm^as 
i«b9itld be due in con6cienee(y); s« muchiasositain land 
should be worth (g); give up a certain oUigstion to the 
othefr wilhQut.de»cnbing it more particuUily (h), deliver 
lAfstaio i.geods specified, "and also several books" (i), 
.iiren^<in.'eaGh caa^ held jto be uocertaio, and th«rf^re 
..ffoidt.n , 

■■^) t Co. 77. Hoi. Arblt. Q. 4. 8m Bseon c DiikUTy,' Ld> Rtym. 

■ ne, ■■' ■" . , ■if.voiS 

(b) Vin. Arbit. Q. 11. Thinne v. Bigby, Cro. Jac. 314. Tipplas «. 
i'6iiiil^Sfimg«;i0s«. UnpDhtuWUdgooBi, JB«Mr>«60. : ^ 
-■''■(*)'B»»t«. BwebHilge', Il»).AtMfeQ.'?. '- - ■ .:-■ '■' •■fl'?* 
id) Popcv. Brett^ t S*irad:S6S.' (k) Boditonr: ¥■<«>, Uarclli 144. 
(/)Watioiie.WaUoQ, Style, 3S. (j) SKtte Ma. ' ';; 

(ft) Bedbam c. ClorluaD, Ld. Itaym; tS4.-' < ■■■'■ • '-^ '■'> 
ii) Coobon v. Ogle, 1 Latw. UO. , 



nigiUrilbyGOOgIC 



llH Tim AtFARllv 

Agniii,' dirUtiotis in «n tiWM-d, ' thn Ifae defeltdut 
sbotild, 8t«'o6itJi)A'dtte mentioned in dtetoiKW^ piyw 
tlie fil^Intitf the si^nt of U. ] ^. ; «ld t^^'dMs inutvAA^ 
ftie to thd sitnoards tittd altomUs m Vco&unt ofianaOiiM 
tfrepleoin, depending In the coutt ef *te Himdnei'tfSbf^ 
Man CHJis, ^nd all the toeta and chst^es of ths at4^ni- 
tfcm bdiidt anti thta a^Bril^a); tbaton'e party'itrinAd fuif 
to the otiier a certain suin of radney by dififcreot payi- 
nc^ts kt Several days, die \a3t of Whidi ^ajriaeRta shonld 
bfe'Cwo yedrs after the award, and that ott tfc*tast pw^ 
nl#nt die payee should give a rc4e«Be of' idl actlMis'te llrt 
d^y dp the date' of the release {£); that t^e -dcfendaiit 
TthOald pay aTI expenses of a suit, and all reasonable 'e)P> 
penses incurred in respect <if the -daid siiit{c), were gere^ 
rally hd'd bad Rn* nnceitafnty. 
' "Hiia Certainty, liowever, is to be judged 'of to a c«ta>- 
ifiori intent ((0. andttie Courts w?H not si(6fcr an awarfl-** 
o& disturb^ which IS softrxtrtain, aft, frtxa the riAtliM 
of tlie'suhj^ct'of it, could be reasonably expected'; and' 
^ere the dtretftnns 'x>f the arbitratoA, thongh not -de-' 
iHdtediy certain upon the faceof the award, can with toler-' 
ible easd tte rednced to a t^tUaOij, as 1^ reference t^ 
^' Vrltteh document, or Ae inspeotioB of any pdrtii- 
cvAM ihitig, bouse, or land, tb6 award wfll not b<S on 
«ttch ground, impeachable. - In a case (e), wliel-e H vras 
awarded that a party 'should -pay a ceMiirn proportion' df 
the charge of a particular voyage, and allow his part tH 
the loss that shbUld come to the sliip upon account, die 
award was held good ; since such charge and such loss 

(a) AddUon v. Gray, 1 WUa. 29S. Sed ijUKre, et vid. Autharilies at 
il.i;*)p.ll9. 

lb) Lumle)' t. Hiitton, 1 Hoi. Rep. «71. 
"(c) Bargravee. Atkini, SXer.itS. 

^tiy^'er 4.ord ManiCeld, vid. HftwklntP.CDlclODgb] Burr. ITS, aod 
•M r T. R. 76. 

<«) 8«e RoL Arbit. H. ». " ■ 5 - 
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wig^ ibe ABOertMncd, aad, wheo ascextainad, dM propov* 
lion to Uc paid<wBu)(l<be.a:&tsd and.oeitaia s^m. 

In a case in the Court of King's Bent^ (a)i A. and B. by 
Hticlcs Af agKcmeut reciliag thatLseveial actionft arising 
oataftbesiiinetraDBaation.had been brought and defendad 
by ^., iby 3., C.f and JX^ and that in ona of thom tb^ 
assignees ef one E. a bankrupt recovered against 4- 



aaceitun the amoUni, tbere b^ng ah officer of>'tbk •Coart 
appointed for that purpose, it was therefore ehdugh'to 
appoint the proportions: with regard to any disputes as 

<«) Cwgey e- AltchMOD, J B. and C. 170. 
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to the lume to be nllowed for raonejl already laid out by 
either party it did not appear that any existed,' if so, that 
should have been pleaded (a). 

In the case of Snliard v: Beales {b), an amrd' ww held 
to be sufficiently certain, which directed "die dditndant to 
pffy to the plalntiff'54'i. as a recoinpense for damags done 
by^ the defendant in a certain 'trood, and that ibe tutes 



trator shpuld award that the plaintiff bad any can«of ao^ 
tioD, he should have costs as in a court of law; the ar^ 
bitrator directed the defendant to deliver up the premises, 
and pay the costs of the actioii, and a sum bf money to 
the plaintiff' for loss of rent daring the time defeniUnt 
held possession, and that the parties shotlld execute rim- 
tual releases ; the Court held that the part of the award 
directing the payment of money was suffidcntly plain and 
certain, although the arbitrator did not in terms find that 
the plainUff had any cause of action (c). 

It was held that an order of nisiprius, referring an ac- 
tion of debt on a money bond (where the issue was pay- 
ment by a co-obligor) and all matters in difference to arbi- 
tratton, did not require the arbitrator to direct for what 
sum the verdict should be entered; and the Court refnaed 
to set aside an award, directing the verdict to be entered 
generally, for the plaintiff, on a suggestion that it ought to 
have 4iretiied for what, sum the vet^ct and judgment 
should be entered and exeeotion taken out, in the absence 

(a) Tbbikclwini wu •{tecwirdi affirmed od writ of error, 4 Bias- 
tam, 199. 
(ft) Sir Peter Ittaf'iTlep. Mes. C. B. M. T. 1 Ge». I. 
(c) fioedaB,WilUaiiui.RtclHrasoa,8TanDt;697. . 
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THE AWABD. MS 

<^ pioof «f tbew bung otiher laaUers i^ diSereofe between 
tb»paHiea{a),. 

Aif award, directing a party to pny the charges of a par- 
tuular,siiit^.u)kia a. bill bnng deliTered,.or, indeed, gene- 
rally, ia binding, uB^er-thoufj^. uDkoown. at the time of 
n^dcii^ the avutd* by the delirery of the bill, or by i)p> 
pltcalioa to -the officer of the Court the matter vaay be re- 
duped to a certalnty(6). 

In all theae cases otprimdfitae uncertainty tbtre must 
be an jivetmeDt in pleading the award, to aid it(c)- Thiu* 
in the, case lait-meatioaed, it vonid be neceiaary to a*er 
that thcofficec did tax the. cocti, and that the .coits to 
taxed amounted to luch a sum. 

. The circonntance of an award being in the .alternative 
will notdaitrc^.it; for no doubt can. arise apon a direc- 
tion that a -parly shall perform one of two things, though 
it be tcA to bim to detemune which he will perform {d), 
- If the payment t^ monqr be awarded generally) it can- 
not, be objected.to.the award that it is uncertain, from no 
time or place for such payment bang fixed ; the Courts 
will intend that it is to be paid within a reasonable tim^ 
and the place is immaterial {e). 

.With regard to the terms of acfjudication, the words, 
** I am of c^union that A. B. is enUtled", &C| in an award 
have been held sufficiently certain and decisive (y). 

It seenu scarcely necessarr to observe 

' , - . / . PeiMU l» be ptr. 

that an award must be of things impossi- ttrmai 

ble or repugnant (g'); bnt we may remark, 

. (a)Caymet>. W>tti,3Deiil.«BdRyLtS4,aiid lee I B. ud C. iTU. 
- (b>,UDfield«.FnAe,SLe*.iB. PDnUe.H«ll«B,B*iMt, 166. Baale 
KfB«le^CM.Or.»S. PMr.SnUh, S Will. IffT. 

<s) 8m Cktf.oB PteadinmpMl. 

(dD 8m OMfleM •.WDiaer, Imo, ha, aM Lm v. Elkin^ 11 Mod. 
585*. Sifflnmdf «. Smiiw, 1 Taunt. 549. 

(«) FTMmaiiv.Batp«ale,f BrawiiLM9. Aam. 1 K«b. 9S. 

(/)IUt(M«.Tmrar,lSTsaiBdBlMdj, ir. (r)lCh.Ca.8r. 
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1^. 1 

wqpe Vf iv4ur<2 ra ; it w not MlBc^t tkMj ■^rfttlftathwjj 
dpniBi«tan<«» of fbs pu^t' bffabmM^itti tte iHiiB[tpir-v 

Tbiu, if h *«re awatdod tbM<^f<<Mjr)»boiiiId Alifiiirr 
up A deed not in hk (hhmhmiM^)'! p^ mtH^-idt •"Agr 
tlUM p&9(, or th« Iika^>;> ia- mtf isaebi oaaty tatefii m aki 
would, of course, not be expected) bvbihild thsi^tngili 
b«eD, thaiftiMfftf ibcndd psy « son «f. Rtamg!) sUliMMillL 
nqt'havitig.ikbfrtaaot M!&ty to pa^. ond-fiotbi^^iyafti ' 
wmild lie not be exooMatedinKn Att-a(>HytEBK(ofi)ibtq 
ainirdtcO. AAd i^ by hit ornn Mif a. ftrtynaiia tkmkb" 
ppssible to be done, which, at Ae tlm» irf'-lha detin^afi 
the award, was poinbls, his oUigatiwi is fiA^^itaAfrV,- - 
Ad sward most not dir*ft«n]iitbJHa to* 

Wot cntrarg to , , , . . 

; , 2^ < » . be atme eontnwy to laWj ittn a* oa iiani 
forawBce <^ any met wbiob visuld . rtgdtiti 
the ,p8rty a treqnuser or a ftloB^^V o** ^"'■il'' n^oot' '''■'Ri 
t» an action. ThuSiwhsrd atl arintratoraWardedtAnwtgrti; 
other thingt), an act to b« doney for the bea^t< <^' Mn 
I^i^^ 1^ tfie otfasr^ who was ktgM sC asrta^ Ia*dr vhiiibf 
woiild hftve been waste against tlw lessot ; the Gosiil sctJ 
andesDBBfdt trf the amn^ Hying, Astthay tmdd iot' 
allew a parfy to sa award to ba attached ob one sidt' £tf.' 
not doiiJg that for whioh^ on the other side, he sBgbt.faa' 
taed[h). 
In a late case an objactHm w«s ^krtrad teHawwaniyirB^^ 

(a}RoLATbit.B.16.ir.E.9.F. l.lk OoAkIS*. Bra.W. 
^)1<IM.JM. b<*».Bfclia,BtaiMi' (d) Bol.ArtitatT. 

i*) Bttu Amt.». >aLArt4tF.«i (*) C(u.D1|.jMH. ■.(!•.}' 

(/} Bg« Chap. IV. dl«. "HUtake df ArbHrattm". Ab« W«^ « 

Orlfflth, l.Swuiitoii.4S. pad; 'i "I ii'ir- ' "-Ji ' "-■■-— 

^Mtj,t»»ilti,,t3mt'*¥hntlt^ rigUiaraMAiMdtMaWH«iM>t 
be mccoTdi^ to Uw", -• - ,- 

(k) KoL AfMb «^ 1. B. S. 

(t> Altfw V, 0a*m aB« otMn, STushlM. r <■• 
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tjii^i wii>nrifcv*tMrf4i'aiiaiftot lip^y*. 0i>'^4Si!bvr^«i»i 

rMlA^blMipnjttf «M|er' puMir ^ **) * '' ' '' ' '" ''* '■' *" '' 

riBgttfry hi irtdwJTWj aBttioftraiy tttt- '^' -('«'—•'>'''' 
atfilMN^ ttreiUM-^at^fi cut ifb be'extuvag«ni)yali[»i^' 

iiMtiinwiM (■■iiiiiiM iini[iiiiifl[i) ' <" ' - ~''^ -■■■■ 'I 

'la we iaatmocj aa stbitvatav h»i. ^^nate^a^Mtaa'c^ 

riiboM Axuntay «et«iis tunis to the p&ty ni» bad {Mid U|« 
ma^jl t dM OiiAnv^or refasM to deerM pafot&Baofw <^ 
thUMTU^t <m- tfaa gronad of it» dnredMJnablAiesii, lince 
tkli4n£MltiHgbt dietoefon anlviiig' at fiiO «gej^orj Mtodf^ 
atttTCdMit^^ewfiarntooMH^ftf).- - ■ ^ ■■--'■ ' 
^jtap{Mar%'bbif«?er^ that aTttfy Strang cate«f^r«asoli*'- 
abtaiMBs a»t be made oot ia cttder IbiaAute tlie Csaita-- 
tauinMffere a^ahiMOB vwtaA «n '&&> ^foandi' dtide tb^' 
dadeiflnice of iht) arUtmlo* as'dieir jadge(tO;'- And ilM' 
Overt wlU Intend In IftTOarof tb« raaonafalcDGMidf the' 
atnkrd, rather tbatn against it(e)k 

la a lata Cose indigo bad been iiunnd nt>an a valued 
pfllioyj atandfromdiaioodiii^patttD tbe port of ddi- 

(a) Haniir. CilrD0B,sCULfieip.fl94. 

,((} 9 e.4. M. BoL Arbit. B.li. 13. P. I. IS. Cooper i. Alshop of 
C^Ajdon, S Ref . Id Cb. 70. cited 1 Tern. Uir. SeeEartae.'SucLei^^ 
V»ra.tsa, ■ . - . , ' ■ji .t:.-,. ■ ' 

l<c) CanMliA,v, — r^^tlOa^Ok.Stf. ■■ 

i («> Sm «N. bj iKwd Eldoa, CbaDcaBOT, in Wood «. Oriffilfa, 1. SwMw ' 
loo. 43. BrowD c, Brown, 1 Vera. 157. S Cb. Ca. 140: WaUw «. Khig, 
9 Mod. 63. 
(0 Sm Idtt. 30. 
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vioiyi and the ship «iu. sunk' at the fotm«t pprtjiin kmb- 
Eeqtteneo of whit^ the indigo having baea nnder watoi^ 
vijpou .aacvefi wassold by puUicMictioa M slouof 71J' 
jm cemt^ and a verdict having been ieaiid far ;dw. in- 
jured* as for a total loss, snidest to s nfiu'Sieetd uces* 
tarn the amount; a loss of 41/. ISi. Sd. pa- omt. wtt 
awarded on the defendant's siibsciiptibn ; and the Court 
r^sed to aet aside die snrd^ on a miggul^aa that, tba 
indigo had been dried at the landtag poet,. Jwh^^iMdviiij 
odwr iVsaMls. ayl aftennurds aaldfiHrnaariy aaaWflhiaa 
itwasorigwaUy irirrth: ani^thnrlorrthntthniawllfiainii 
Iqr dM artiitcatof naa uQreaioaably. larg^ (•).-. . ■ -i-. 
-'Widt regard to the canustatcy of.an amwdi in-oMt 
case of on acdtm for a fraudulent repreaentatioo of tha 
aJdroumstancfls «£jLB, was referrad to tui erbitraliori who 
found that the defendant , bad omitted to stale to . the 
idaintifF oertaia dabta whidi A, B, owed hiia i whflrafiyre 
the defrndant did not give a fair representatioii of what 
he knew coneemiDg the credit ofjLB.; but that In what 
be said, be did not mean to hcrid out any induoamoat to 
tke plaiauff to triist J. B., and acquitted the deCNidant 
of all effusion with A, B,y and of all [nreraeditated grount^ 
with a view to benefit himself at the plaintiff's expense 
Bad of any intention at the time of the representation, of 
withdrawing his credit from A. B., and awarded ia favor 
of the plaintiff: but the Court held the award to be bad, 
being incoosistent on the &ce of it, since an intention to 
decdve was necessary to support an action of this na- 
twe, and sudi intention the arbitrator bad expressly 
nc^tived (b). 

Great stress was laid, in the early cases, upon 

the mutuality of an award ; but, at present, it is 

not considered necessaiy that each par^ should be di- 

(a) Hard; o. Iddm, 6 Hoore, 974. 

(ft) Abu uid Otfaen ». HUwud, i Moon, 713. 



b, Google 



•to* j/mAm».' its 

Metsd'lo^ ap'VM to do «ny pattieatbr'jAiQg^ onq 
«tmi if lti*M>^lM'dtreoiidn6 to this iefibfit iB«n tMoard,) dMC 
tba aet'Wbe [MiibyWMl by^or tlia aAvAtausttoacens 
tcioM 'pft»^r AImuM be eqabwlmit to, or ^tnukaiiMMr 
wMi'WbU iii>lk>'b#'<doiia dr enjoyed by th« oibve. In fiuit» 
upon lim Gas* of tb« ftWArd tke '■wtoaiity nteds not a^ 
pwr(4), ■ 

:'^TtM:Mlint4tig««(*iiwen ««ffieiMty«> wtabtijh ih« 
jHfnb^^abWe'ltttddown. ' 

"^Twif had snbimtted to an swaid; BotbiMg WW mmrdMl^^ 
m^l»^Mie(ftttfi bat dMt aH acckoi flhrald oeMe(i). In 
another instaac^ tnw party ma dinoSed te^y mom^ «>' 
tiROoilier«MiDiU any dlnetioin being 'giTVBtDtbvlatter 
iflittny miyfc); an^ •gain, it was awasded <b«t ^; dionU 
pay-B. 41^ Sara teaspbm (d). These awaDdsirere^ia>eaalt' 
tsatt, ' ooMidcTsd aanapeachable. 

'''An'awardreoltcd(e), tbat there ww« sevCTat difikreiwiBs 
batweeit die plaintiff and deftndant ctmoeniing a l)oua%- 
aad divCTS -elms and arrears of rent; and tbaC tbey, the 
arfoitrattm, to make a final end of all, awarded tbe d^ 
fiendaot to pay die pluntiff 4/. for all tbe said anean «f 
cat. Tbe dc<»daot deamrred, fdr that this was oaHf 
an award of one part, and not of all differences ; bat th« 
Court hdd the award sufficiently mutual, because Un 
wor^ "Sen the arrears" signified *■ in satii&ction f^ Ui» 



(a) See Rol. Arbit. K. cuei there coUected. 

C») Vin. Ajrbit K. 19. ace. Harrii v. Knlpe, 1 Lev. 5B. 

(e) ' v. Pdmer, IS Hod. S34. see. Freeman t 

i Brown]. 309. Bnt As Conn will not gnat ui attocbinent for nan- 
pajment nntil a releate be teodered by tbe opposite party. See 9eal v. 
Crowe, 3 Lev. 164. 

(d) Freeiuaii, f04. HOrton t. Beniou, Ayland e. Nicbolli, it. «69. 

■fy) Qsnait e, WMdesj i Lav. laS; Me atM Watmoagb and another 
e. HelgalerS VentTi tst; ThoiriictHni v. Arriddn, Com. Bep. 3St; 
Bacon «. Dnbirry, Ld.Raym. tie; WUaon r.CooM^la, Lntw. 536; 
Fiokeney «. BoBock, 1 Ler. 3 ; Dargrare e, AdUiu , S Ltv, 413. 
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«!(»»''» iM Iks; fTMK Aschitrgai tlKroby ; 1014 fotlAMb 
(bst abbongh thfronrw^ xtkited oUim nwMen* jret t^ 
TMJd inteod::tfaal saoh natters w«re otlienrtie 4et«n* 
wioedf or «t lewt tbe awwd aajriijg, u> mak^ »m fi^d ttf ott 
ijtffertilceak tboeld be ddwn to inmn» tboC Ite if. wIa 
sMiabotunvfevcrytbijig; tbe odiew not anMaiu^- bob 
by the recital of the award Itself. 

Tlbe la>t esteotiftl reqawt* j% ithat tlw »w*nl:be 
final ; that it be aa absolMe ctaMlMtve: n^jodMSr 
tJDo of'tbe nattcM in dictate. 

Bui an MFsrd MtH cwetj't if ewiv be set oiUtt on .Ihw 
gKmmd, vbflfe it 1» U)« evident imwyoo of U» arbitratv*- 
dtatlbs'iiiattan in differeafie tbonld belatd«tnMj «Mi 
4faard the awa^ it final* so &r a% under the citcjHOn 
aiMMWf of Ibe caeet might rbe Eeawmably sxftpctei. ' . 

Arbiuaton awarded that tbe defeiidaat(4)i: ia a cfme 
aafinrrtd to lima, «bou)d eaecote a ooranajM to iisdf igpi^ 
t^ plaintiff egaioat all oostit davagMt aod esp«MM^ 
which dkonld b^^n. by saeans of aoy fartber proceedr 
iaga ia a ip»' ttm aaiion then at isaoek begun al^ tlie.ti^- 
fltaace <rf ibi dedndaiit. C^ judge tw8 of mwik«L(i)fi 
dnt tbttJvss abad award, »ot putting a final end to. ttu 
wit, bntoidy giving the pUint^a new aatioa a( eavo-, 
MUtf but tbe fl^er judges bfid* tkmt thste was ooitt^ 
fcreDce between s bond and a covenant, inadnuch as i^b* 
lemedy in both cases was by action; and that in this ar- 
ticular cas^ the action being gut tarn,, in which otliera, 
aot parties to the submission, bad an equal tn^ere^ wi^h 
the plaintiff it was not in tbe power of the arbitrators to 
order it to cease; tberefin-e, that they had done all in th«r 
power to make tbe award final. 

An award was in the following words : — " Wwref^ 

, , .. , . .. - ..- f t ■ — . — , "t ".11 r '-■; 

(a) Smiige, 9D3. Fkllifn n. KnigbOcr) sad Me 9 B. It aWilBUQli- 
•fdcLUIyud «*•>•,' . .'..•■..■■,.„> ■^■. 

(*>1»M«.- ■' ■ • - - ■ ■■■ -V-'-' 
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fadtb ma M^'gnMl^xpehBeotf Igidi lidBli Md'lt Wftff 
leAite m^ (onake an M^-tvit^l detemiiN^ tbat they 
ihaneM^ «f AfiM pty tbeb- otn 'barges •('Iwt, 'and tibwt 

ishb fofet iimwah ia' tk* Isw.* ' This wss faftld >a «i£(dsB% 
final u^stment of the mattMS in 'diqiule («^. ' ' ^■ 

In tbe (dd caaes it is stud, that an avspd of a DDQ^iiit 
' fd'BM Bltui ; ■emee ihe fextymiBf have FetwarH M Mother 
aetiem{b). But the Conts JMre -rfwRj's'.liidd, tbat a« 
«#Brd of Ja diBCtmaknunee ia oot liable to the nine abjeo- 
llttn^iHIu' 4ii a latfr cne ((2), aftflr recUiggf^bat two eamwi- 
-itme tfaeit depettdhig .betveeB <tlke ^lihs, tm •tvu'd 4i>- 
TSeted rtiBt tb«y akould bo dia(»iitiQue&. The Count 
'ttMugbt thfe award anfficientl^ ^al aiMt mlel%iUe; #b< 
Mld^ 'tbtft the mBAcSag-tl (he sdntrOtws, aeaBniuiiy to 
be tntplKd from it flrasi that Atee sbeuld b«««(^ jinK 
«M!ntc$slfaeaietroiwpendiDg. Bat the mie MM) fw 4<il|tiii|r 
-ailidb A« award, was dinbarged wikhoot 'Oorits. updcs w 
idea titat tfiow, «htt applied *far ihe-xnl^ OVf^ b«w 
been misled by certain cases olted (^). ' ' j . . -^ ?; 
'Om one ocasion an aWBDd, divecliDg die filiiatiff net 
«> proGecMe fais «iiit or proceed ia the wtne tdcaa *m 
c^taaidAiied ve^d, ^tfaoi^h oeEtadnlp.ilrwas aot tM eStot 
tff'h iSo -put m end to tbe Action .(y?). 
~ 'A^mutlB ikut one partjr abouM vatet « mt?w«r#'iB'^ 
-eftMe' between the !partie((s'); ehould not p«iowcHte..Dr 
«U15te t0%« prosemted aa; siit /i^ehist^^'AtbaFf qpMi 



(a) 1 Barr. 275. HanklDs v. Colclougb. 

(*) '^^' Sl.^ i. BitKilEe, 45. a. 1 BainaTd,468; BoL Arbit. 1 16.' 
Koi^'v. BartDB, 8alk. rjli. 

CO 1 Bol. Rep. 368. Godb.t55.jr5. lBaniirf,469. 

■(•1) BUaekarde. UUf m4otbeM, 9,B.S.-4M^. 

(«) lipping V. Smith, Strange, lOU. Cmb. Dlg.^nUfa.f'.lft.' 

</)«nre.-Ony, Cro.Car.StS. (g-) Rol.Atblt>F.a^il»: 
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ii'tarMiil bond' iff which one psrtyvmsF.baniidiit*"^ 
etber(a) tfaoidd pay ^lLix>. 4h«,:iitber putj^^Mtdi Ae 
latter deliver up ft ochbid boad «o ba^ canodled, -^id 
taiutuil ' r^easM be given to tbe da^ of the 'date of the 
tlond(ft}; that aH' tmta then deponling'lMSMeen^^p^ 
ties should OeBGe(e^;' that a ChaBoei7fl«iti.flbBdld''heidIl- 
tnisBed {d) ; were, in eadi case considovd iaui and ge«d 
KvardH. ■ -. I . ... • i ^ 

It was olijeoted to an award,' at not being ^mffieimtlj 
certain and fin^ that it awaid«d adebc to l» pudby 
the plaintiff to the defendant in propoptitm to the aha»8 
wtricb they- Mrreratty held in a cartaiO' >h^ witbontnae- 
'certaining what those sharei were. Bat the Coort said 
diet 'since it did not appear that there was any di^pte 
between the parties as to the amount of ibeir rapectire 
Aare% the award was final Sot aU those pnrpclses for 
ithich it waA intended to be made (<). 

When a cause is referred, an award idileh settles' die 
costs on both sides, wilfaoot more, is final (J')i " it is j>i- . 
poetiUe to suppose that the aibitratars did not meaa to 
pat an &ad to the action " {g). 

A verdict (in ui actitm of tort) was taken for the plain- 
til^ subject to a reference, md the defendut claimed 
before the arbitrator a snn of money, due to him od the 
balance of an account, which the plaintiff admitted : die 
award, without stating that it wat made <f and concermng 
Hie premise!, directed a rerdict for the |4aintlff. wkb 
-6&mages, and the Court refosed .to sM it asid^ oyiog 
that it was sufficiently final, and that it [^nly appeared, 



(«) RoL Artiit. O. r. (.i) Bell v. Gippi, Ld. RajB. lii)^ 
(0 Sqnire V. OmeH, fiHod. 39. lA. R^jm. 9Sl.a.C.).8tlk.r4. 
Itrtw.M.- ■ - — ■ - - — - 

(^ Knitht v. BarbM, 6 Hod. esa. Sdk.7«,S.C. 
(e) Wofakaberg o. LayaWMi, 6 TsooL Mij 
</)«uCMUk>.am,F«rrMlRep.f». <r) By H<J>radd,Ch,B. 
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from the arbitnOor b«vnig directed a venlist ud anun 
of Dumey* m idsnages, that he bad fbimd dMt HtBdaai 
■a^.settliiq; all acoannti between the p«rtiea(a). 
: Aa action for breach of corenantf was, with all dtf- 
fiueaeBs, xeferred; c«Ms to abide the erent of die awud* 
The arbitrMon awarded that the plaintiff had no dum or 
deoand iqioti the drienda«t» on account of any alleged 
^ breaches of coTsnuit, or otherwise, on any accouat what- 
■oerer, to the date of the award, and that the ddeadant 
had no daim on plaintiff io respect of tmprovementB to the 
vstate or otherwise. It was objected that this was not 
final, inasmuch as it did not, in terms, pot an end to the 
suit; but the Court said it was final, it was snffident^i^ 
apen looking at the whole awaxd, the matters in dispate 
va« determined, whicfa.was the case here {b). 

Where a refer«ice was of all actions and causes of ac- 
tion, and alt matleri in S^erence (ciotewwr, ui /too oo 
tioBs aibsittittg between ihe parties, the arbitrator awarded 
diat plaintiff bad no cause of action against ^d^ndwtt, in 
.either of the actions reforrad to hint, and that judgment 
should, in both cases, lie entered fur ddendanti bat .he 
declined considering any quesUons, which might in their 
nature b^Dg to a court of equity (consideiiDg that be 
vas pradaded from doing so by the tenns of the submls- 
sion) although pressed by one party that his ckims f< were 
such as a court of equity wonld decide upon, and that he 
would there be entitted t« relieC" The Court hsid ^e 
Award to be final («), and the condua of the orbitiRSpr 
« perfectly cOTrect " (<i). 

Where the performance by one of die parties is limited 
by a cpn^idon (which it is in the power of the arbitrator 
*lQid9), .}hf0 cfl^^OB must be absolute, and such as may 

(a) Oray 0. OwflDHp, 1 B> <t A. 100. , ,> t 

(6) JaeluenD. Ytrdle;, £B.&A.aM ,: ■ -, .,.■.,. ' ., 

' I . (i> GmM V. Cnren, 1 Moon, 403. it) Bt SMm, Ck J. 



b, Google 



Ifit IBB UTjUID. 

Inre.no mom for ftitnre diMiaMMj'wlutb«r k htite ban 
ptiil, mr bmv tu fiilfiUedX>«>. TtHia, aa awnrd vas beld 

good, wbicfa jdrmcted a pRrty to pt^ a certain wnn b^ 
Atall instskneBti upon pat>tieular 6ay8, but) if he &Ued 
.^finstdby, ta pay tbe whole aansdiatdiy aAerwardafi^ 
And itbe sBme, where a fMity was connaDdsd to pe^ 
IQBl. on a certain dajr, and, jn ^le&nlt of payment at that 
ikoe, to fMy 1 lOi. «t a ^evtais iutiu» cU^ (c). 

Huis, toa, where a lease «f certaia pneioiaeB sna 
swankd Ao «ae . party, sod it was pcorided, that if the 
rent were not paid, the award ikould be void as to that 
-lease, Che award was coMeidcred Buffieiendy certain and 
^nal((f). 

Qut awank-'4hat a party should refiind cer^n money, 
if it should .i^pmr afterwards that he was not enddcd to 
-iSBCflrre it (e) ; that tbe 4elaidBnt thoald p^ to the plain- 
-t^xaeh a mm of motMy, anleas wkbia tventy-ose days 
■(wluch, in bot, was after the ;t!me limit«d for mdiing the 
•award), ifae -defendant should exonemte hinuel^ hy alB- 
idvatf fiipn certain -payments and receipts, ia -which cost, 
heWas only top»f a«e«tain lew tiWr— were severafiy ooB- 
wdoredM^tobe Attal(/). 

Wheee it wbi awarded (g^ that one pai^ sbotdd pay 
-so much money tothe other, and that tbe Utter <^oald 
fpve tbe £Nrmer e release, provided that, it tbe fimt ebMild 
fce-dischngad of -any arreapt doe to<sel£ers, by an act af 
4nd«nrity, then the award ^ould be void ; is this eiis6, 
•dso, the orward was «on»4eTed defeoiive ia not beii^ 



(a) Coigt D. Podwell, 3 Keb. £70. 

(i> EmttfUfl e. iriHierelf , * Keb. S3S. (o) -ROL ArtHt. H. «. 

^^ {^. ^ftc. 4f3. Furm snd Sond c. 'Prowd* (^'PidB*'ttO. 

(/) Pedleje. GoddMd,rT. E-ra. 

ig) Kinfe t. Kdm, M. UCw. f. ft. <ft. eited Via, AaUt. H. la. in 
».51. 
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; AgaiiV'whtfexbb'avmni-'Kas that, -"if the plaintiff, on 
MeoiiBt,. Aould prove cdrtain articles against the defend- 
ant thai he 'sbould. pay go much money as tlie plainUff 
'vae, damntSed t and also, if the defendant should mtke 
out, iqwn oath, any disburwments made on account of 
the plainti£^ then the plaintiff should pay them; but, if 
the defendant should not prove these matters within a 
limited time, then the parties should give general releases;" 
in this case, I90, an objeSion made to the award, that it 
was not final, prevailed {a). 

: If an: arbitrator make an exprest Ocception of any piu^ 
titular : thing, the award will not, under some circum- 
stances, be considered inconclusive. As where, in direct- ' 
iqg tqiitual releases to be given, ceittin outstanding bonds 
were exacted fay an arbitnator ; this, the Cowrt said^ was- ' 
th% SA0ie. as if he bad awarded them to stand in force,' ' 
wblch he had power to do{&). 

And, i^n another occasion (c), where it was con- , 
tended, |hat an award could not be a final determiDatlon 
of^^l£ftDtr«vevsiA*^< w^h-deelared that all suits and.ac- ' 
tiaps shoi«ld,c«aae, and all inalters should bsdetermnedj - 
except what related to a particular, bond, which- was to 
stitfid in iorce; the Court gave an t^imioD in favour of 
tb6.,f(WArd,^.fiorfre8paiJdi99 with that dted: in the -last - 

Such Are t^e -vtirioutf beads, u»d^ which any ob- 
jectioD^ A|i|ipg *^n the face of«n award, must range 
themwIvM. . But partial defects will not, except under 
particular circumstances, vitiate the whole (e). Thus 



(a) Comb. -156. See Rol. Arblt. H. 13. , .. .- 

(b) Cro. Jac. «77. Sallow* r. Giriing. , %l. Af bit. K. 

(c) Berry n. Parriog, Cro. Jac 400) Me ^eirjck v. Beirlck, { &e)i. 
431. (rf) See Cbap.lT., Arbittatow,— ''BMe)rT»Uon«f A"»*iMity-" : 

(«) Rot. Arbit N, Via. ArUt. Spppi. N. George,)!, ^odey. 8E.B, 
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if, amongst s Tariety of things appcMltted 

"'" ** " J^' by an arbitrator to be done, there be one 
gtwl, in pari laW. pi.. 

or two of which perforniauc« wonld tie 

impossibly unlavrfuli or unreasonable; or extending to 
persons, or to objects beyond the scope of the submis- 
sion ; in sach case, the mere existence of the direction in 
the award, though compliance wiih it be out of the ques- 
tion, does not, of necessity, nullify the whole ; the general 
validity is alone impaired, when, by the particular defect, 
a mutuality of interest and advantage, appearing evidently 
to have been intended by the arbitrator to be given, is 
destroyed ; or where the general substance of the award 
and the real justice of the cAse are affected. 

An award may be good in part, and bad in part, but 
those are cases where the subject appears clearly capable 
of being s^Mrated : where, for instance, the arbitrator ex- 
ceeds his authority in one subject, or proceeds to another 
as to which he has no power to award (a). 

Thus, it was directed tbat one party shonid pay to the 
other a certain sum of money, and should also pay the 
costs of the arbitration, and then, that each party should 
give a release to the other (£); the Court held that, since! 
no specific anthority, as to the costs of reference, had 
been veited in the arbitrators by the submission, that part 
of tbe award which concerned them was bad, but that 
the whole was not, on this account, to be rejected. 

And the same doctrine {Hevailed in two cases of awards 



13. Ingram c. Milne and otbera, ibid. M9. Hartnell v. Hill, Foreafi 
Rep. Encheq. T9. Barnurdlston t. Fowlrr, 10 Mod. t04. Lee e. Elkini, 
IS Hod. 587. Webb e. Ingram, Cro. Jae. GG4. 1 Leon. 304. 3 Lev. 
413. Oodb. 164. Johnstone v. Cb«ape and another, 5 Dow^ Rep. S47. 
Do«, deu.WllllaiHir. R1cbard«an. STannt. 697. 

(a) By tbe Vice Chatie. in Aortal v. Smith, 1 Turner Rep. IfS. 

(ft) Candler e. Poller, WlQea, 6t. 
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c6fititntng, respectively, directions as to cosU, tthtcti wer6 
CoAiidefed too loose and uncertain to be supported [d). 

An award Commanded that a teatse for life to one party 
ibottid be made, with remafnder to A. 3., a stranger to 
fhe submission, in fee ; tbe httef part was declared to be 
totally void ; but the re«t of tb« award not, on that ac- 
count, the less ratid (6). 

An arbitrator awarded a sum of money ttf one party ; 
and« having stated in tbe award, his reasons for conceiving 
BO much lb be due, it appeared that part of tbe supposed 
debt loolc ki rise from ari illegal transaction. The Coufl 
ordered so much lo be struck out of the sum awarded,' 
but without prejudice to the' rest of tbe award (c). 

■V^here, howtver, ai» avt^ard directed that A. should pay 
B. the money due for " t<sk-work and day-work," that B. 
shouM pay A. S5/., and then, that general releases abonld 
be given mutually ; in this ease it was held, that the un- 
certainty of that part of the award, which had refetence 
to tbe task-work and day-work, vitiated the whole; since, 
from its being void in that patticular, B, would be depnved 
of what was to feral a consideration for the S£/. to be paid 
and tfte general release to be executecF by him (d). 

Ag^n> it was awarded («), that the defendant shotild 
pay to the plaintiff 40^. by instalments, viz. lOt. at Mi- 
dtaelmas, 201, at- Chilstmas, and lOl. at the Annunciation ; 
And if, before the la^t payment, it sb6uld appear to the ar- 
bitrator that tlte defettdant was engaged for the plaintiff 
in any debt not satisfied, then that he sbbuld repay him so' 
much as tbe debt not satisfied amounted (o ; and further, 
that the parties should give mutual releases. The Court 



(a) Fox V. Smitli, ! Wils. 267. Addison c. Gray, ib. 393. 
(*) Bretton o. fralt, Cro. Elii. 758. 

(e) Aubert e. Maie, a B, 4 P. STU (d) Pope p. Brett, S Saund. sSl. 

(f) V^iDch and Grove v. Saodera, Cro, Jac. 5B4 ; and tee Slorke v. it* 
SmHh,m\lii,66. 

K S 
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held, that the award was whoRy void { being defective> lo- 
asmuch as the arbitrator had reserved to himself a future 
authority, and this, in a matter affecting the whole award. 

Several tenants in common, wishing to make partitioD 
of their land, agreed to abide by the decision of certain 
arbitrators, as to the allotments; and, in pursuance of this 
submission, an award was made, allotting the whole in se* 
veralty, but not directing any deeds of conveyance to be 
executed for vesting the allotments in the respective par- 
ties to whom they were allotted. The omission was con- 
udered fatal to the whole award; for, it was said, the par- 
tition was the subsunce of the award ; and, this not be- 
ing well awarded) the whole fell to the ground (a). 

If the submission be conditional, every matter of which 
the arbitrator has notice, must, as we have seen (b), be de- 
cided ; the award cannot be good in part as to any point 
which is determined, whilst other things remain in con- 
troversy (c). 

If an award be in the alternative, and one of its direc- 
tions be void, the other will not, on this account, be less 
binding upon the party. As if s man were ordered to de- 
liver up a deed not in bis possession, or pay a sum of mo- 
ney, as to the latter part, the award would be good, though 
void as to the former(iQ. 

It is a maxim of thecourts, both of law 

Hate Ihf Award , . 

db,Ukc«rfni<tf. *°° *q"'*y' "*'^'" *o ""« " presumption 
for the sake of overturning an award ; 
but, on the contrary, to make every reasonable intendment 
in its 8ui^rt(f}. 

(a> JohDMii V. VUioD, Vlllei, 148. 
(t) Vide at*, " ConwmDt to the SnbiniMion." 
(«> VUlei, no. act. RandaU c lUndall, 7 E. R. 80. 
(i) It Hod. 585. SlmmODds v. Svnine, 1 Tanot. 549. 
(«) Hawkitue. Colcloii{[b, Bnr. 175 i Painter v. King, KeL 165 ; LUi> 
good e. Eade, i Atk. 504 ; Cbinipioii «. Weufaain, Ajiit>. 245 ; Farmer «. 
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Thus, where A. had committed a nuisance to B^ by 
erecting scsffolda on his own ground, and the matter having 
been referred to arbitration, it was awarded that the 
scaffold should be removed, without saying by whom, 
the Court presumed that it was to be done by A., and 
reAised to set aside the award for uncertainty (a). 

The condition of a bond was, to be void if the defend- 
ant should pay what A, should be awarded to pay, not 
exceeding 20/. {b) It appeared that the award was, that 
A. should give the plaintiff his note for 18/., payable at a 
future day. An objection was taken that ihe bond was 
only to pay the money awarded, and, therefore, that, as 
the award was to do a collateral thing, it was not within 
the condiUon. But the Court said that awards were to 
have a reasonable intendment, and that all the meaning 
in the present case was, to give the party lime; and was 
the same as ordering him to pay the money at a future 
day, without saying any thing ofgiviog a note in the mean 
time. 

In the case of an award directing money to be paid to 
a stranger, unless it appear not to be for the use, or on 
account of the party, the Court will presume it to be so, 
in order to support the award (c). 

Where under a general submission of all matters in 
difference between two parties to a reference, the award 
directed particular securities to be delivered up, without 
noticing two bonds, or ordering mutual releases to be 
executed, the Court said they should presume that these 

Darrant, a Keb. 403 ; Clap«ott e. Davey, Ld. Raym, 6ia j Knight c. 
Burton, 6 Mad. ISl. 10 Rep. 57. S Vent. ItS; H>ye« c. Haye», Cro. 
Car. 134; Fuller v. Spackman, fro. Eli». 66; Fox r. SmiUi, SWila, 
mr. ; BunGU t. Leigh and Jeffray, 8 T. B. 371 ; Ingram r. Milne and 
«thera,' 8 E. R. 444, Set. Sec. Sir. 

(a) Armitr. Breame, Ld. Raym. 1076. 

(t) Booth T. Garnett, Strange, lOBt. 

(c) Bird e. Bird, Balk. 74. 
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bondi were brought before the eye of the arbitrator) snd 
entered into his consideration at the time of making tbs 
aWRrd; and they declared further, that if these bond$ 
^ere afterwards put in suit, the party so putting them iti 
niit should pay the costs of such proceedings (a). 

Controversies respecting 9 wine-licence^ ^d thp ftrre^rf 
of certain rent, having been referred to arbitration, the 
ftWftrd, reciting th^t it appeared to the arbitrators that 
15^ remained due to one party, directed ^he other to pay 
him 7t. 105. in satisfaction of sp much of the l&l. and to 
assign to hiip the wine-licence, the Court held that, air 
though it were not slated in the award on what ground 
the 151. was dtie, it was to be pi-est)ined due from the 
arrears of rent, and that the licence was assigned in satis? 
&ction of the residue (&). 

In a late case (c), upon an action for a nuisance, " qU 
matters in difference in that cause" were referred to arbi- 
tration. An award was made in pursuance of this rer 
ference, and the Court were moved to set it aside, on tb^ 
ground that the arbitrator, in awarding damages to the 
plaintiff, did not state whether they were ^ven aa a com- 
pensation for injuries alleged in the declaration, or fo^ 
causes on which the plaintiff had not declared. The 
Court said they would inten4 that \bp damages were 
given for th^ injuries alleged in th^ declaratioif, unless 
the C(Hitrary appeared. Under the particular circutq- 
stanoes of this case, however, the Court dirtied that aq 
application sboiild be made tp the arbitrator, requestipg 
him to state upon what grounds he gave the damages. 

The following has been laid down as a general rule in 
Uie construction of awards, where the submission is con- 
ditional. If the words Ufie4 by the arbitrators he, in their 

(«) 1 Br. P. C. 530. (*) Roie t. Spark. Al. 51. 

(c) Alder i. SaviU and «lhera, 5 Tai^iU 4S4. 
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own HAtorf^ mon comprehetwive than those of the tub* 
miision, yet it BhaU be intended, that there u no other 
matter between the partin to which they can apply; and, 
on the other band, if the word* of the award be mora 
narrow and le» comprehensive (haoto take in all the 
matter of the submission, yet it shall be intended tbat no 
more was in ointroversy than what they naturally eoon- 
prebend) unless in each case the contrary be expressly 
shewn (a). 

Thus, where a (nbmiasion was of all debts, sums of 
money, aod demands, and tha award directed a release 
of all bonds and peneltieS) judgments, executions, and 
extents; the Court said, they would not intend that there 
were any bonds or judgments, unless the defendant had 
shown it specially, which he had not done (b). 

Again, a submission was of all matters depending to 
the Sdth of January, and the award was of all matters to 
the SSU) of January, yet it was held good, for the Court 
would not intend, unless it were specially made to ap- 
pear, thM any differences existed on the SQth, which did 
not exist on the 38th {c). And the same rule of construc- 
tion applies, if all controversies be submitted, and the ar^ 
bitrator determine only a particular controversy, unless 
it be shewn that he had notice of more (of). 

Formerly lench greater strictness prevailed in constru- 
ing Awards; at where it was awarded that one party 
should pay a sum of mon^ on the Slst of May, and that 
the other should give a release on the said 1st of May, the 

(a) KDigbt V. Barton, 6 Mod. tSl. ace. MIddletoo v. Week*, Cro. 
J>c. 200. Vmiavlvec v. Vainvivee, Cro. Eli*, irr. Webb vt Insttni, 
Cro.Ju:.664. 

(i) Boherli n. Ahrielt, S Sanad. IBQ., aod lee Cable «. Rogera, S 
BolaU.Sil. 

(c> Ward v. Unwia, Cro. Car. IIC. Ace. RaL Arbil. H. 5 Buufield n, 
Boufield, Cro. Jac 577. 

(if) SCo. 9S.a. Com. Dig.Arbit£.10. Bol. Arbit L. 7, B. 
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award was held to be void (a). At tbe present day, proba- 
bly, DO great weight would be allowed to such an objection; 

Tbe intention of the arbitrator! is the real object to be 
considered {b); and wherever this appears with tolerable 
clearness upon the face of the award, or by easy implica- 
tion may be discoTered, trifling inaccuracies will be dis- 
regarded, insensible words r^ected, and any ambiguities 
of expression so construed, that, if possible, the award 
may stand (c). 

Upon one occasion {d), where all awarded on ooe side 
was the costs of the rderence ; this, thoo^ bad in itself 
was held not to vitiate the award, when it was very plain 
that the arbitrator intended to make a final end of the 



M'DoNALD, Ch. B. said, in this case; — "Where 
awards are made by illiterate persons, the Courts use 
great latitude in the construction of them. The question 
always is — What they really intended? Where they 
settle the costs on both sides, it is impossible not to sup- 
pose that they mean to put an end to the action. With 
respect to the costs of the reference, where part of an 
award is adjudged to be bad, and another good, it must 
depend upon the circumstances whether it should stand; 
when that part which is bad materially affects the justice 
of the case, the award cannot be supported : in this case, 
the arbitrators have decided upon a matter not withw 
the terms of the submission; but we do not tbinlc that (^ 
a nature materially to influence the award itself. Upon 



(a) tM. Arbit. Q. 6. K. 15. Vetv. TT. BrownL 9S. S. C. temble. 

{b) Palm. 108. Berry v. Perry, 3 Bolst. 62. Bedun v. Clarluon, Ld. 
HayiD. It*. I Sqaire e. Gre*ell, 6 Mod, Si; Adams c Adunt, 1 Hod. 
163. 

(c) See Bamei v. Harvey, 3 Ler. 138. 

(d) HartneU v. HUI, Foreif * Rep. Eich. 79. ; bot see Kol. Arbit. E. 
13. Capel E. AUgu, 
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the whole, it must be concladed tiat the arbitrtion in- 
tended to put an end to the action, and, therefwe, tb« 
award is sufficient." 

And where the award was that the plaintiff shoald pay 
the defendant 20s., npon condition that each should ac- 
quit the other of all things submitted ; the Court held 
that this was tantamount to awarding expressly that each 
should acquit the other of all such matters (d). 

Where an arbitrator awards something certain to one 
party, such party delivering ap a particular instrument, 
paying so much money or the like, the Courts consider 
that in these words are implied directions, absolutdy 
binding on the par^ to deliver up the instrumeDt, pay the 
money, &c. as the case may be (b), 

■With respect to mon^ awarded from one party to 
the other, and no time mentioned within which it is to be 
paid, the Courts will intend that it is to be pmd within a 
reasonable time (c). 

There are certain expressions of frequent occurrence in 
awards, the meaning of which, however doubtful it may 
formerly have been, is now more clearly defined. 

It has been laid down that, by the general words 
** coas, charges, and txpenees" in an award, are meant 
such costs, &C. as Courts take notice of by their offi- 
cer {d). " It might be said that all costs between attorney 
and client are meant thereby, but we wiU take the words 



. (a) linfield v. Ferae, 3 Lev, IS. 

(b) FariODi e. ParMiii*, Cro. Elb. ill. Stilei c. Tiiate, 1 Sid. 54. 
Ti««ham v. Ratdnt, 3 Lev. S3. 

(e) II Ed. 4. 38. ; and tet Jenk. 136. Vin. Arbit. Q. 11. RajwD v. 
ViDdur.Brownl. 53. 

(4) Fox e. SniUi, 9 Wib. f 67 ; and, if coils be iwuded generally, 
the Conrt will intend tbat they are to be taxed by tbe proper officer, 
Dudley e. Nettlefold, Stnnge, 737. 
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of tb« arbiUators to mean the Moae ai if tbey had been 
the words of the Court." (0) 

When the words " releases" is made use of generallyi 
it is coostrued to mefto releases up to the time of the »ub- 
mission. And If a release were awarded " to the liaM 
of the «w»rd " expressly, still the construction adopted 
would t)P " to the time of the submission ". The Court 
would inteodf in igppart of the award, that nothing had 
arisen between the two periods of snbmias!on and delivery 
of the award, upon which tho release could operate ; and 
if, in point of fact, al>y difference shonld have arisen, it 
would be incumbent on the part; wUhing to avail him-r 
■sif of the omission, to set the matter specially before the 
Court (i). 

Where this term (c), " general releases," occurs in ^n 
award, and some one di&reoce only has been submitted, 
the parties are, of course, bound by it only as to this 
particular dispute. 

When it is awarded that one party shall pay money, 
or deliver up any particular thing, in tatis&cUon of ac- 
tions and suits depending, the Courta will imply a ren 
lease from the other party to be intended by the arbitra- 
tor; and, unless such release were tendered, would rafuse 
to enforce performance of the award by the other party (d). 

(a) Per Curiam. Fox «. Smith. 

(£) Making c. Wetilrop, Freem. iCt. White v. Halford, Stl. ITO. 
Abnhat n, Braotlon, 10 Mod. 301. Caaper v. Pierce, IS Mod. 116. 
Squire r. Orevetl, 6 Mud. 54. Herrick c. Herrick, i Keb. 431.; and 
gee Robinet v. Cobb, 3 Ler. 188. NIchotas v. Chapman, S Lev. 34^. 
HattoD. Rep. S9. Bnnb. ISO.; and toiUri Rul. Arblt. B. 4., and cases 
diete cited. 

(c) SteveoB v. Hatthewi, cited Ld. Raym. 116. We ma; obaerre, 
that the aahmiBiion-boDd i« alwaji exempted ttom the operation of soch 
an award. See Via. Arbit. B. SS. Ld. Raym. 119, 116. 

(d) Mawe v. Samuel, iRol. Rep. 1. — d. Palmer, IS Mod.234. Brown 
t). Savage, Ca. temp. Finch. 1S4. 
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Ifi a caw of very recent occurrenoe, where at) award 
directed tliat the defendant should assigD " according to 
law" a cert^ specified ioterest to one Duncan upon 
request, it appeared in evidence upon an action for noD-> 
performance of the award, that the aMtignment tendei-ed 
to the defendant was an assignmeat \o Duncan, hia heirs, 
executors, and administrators, and assigns, and it was 
contenifed that the words of the award, " according ta 
]aw", virtually iuQluded the sxeoutor*, administratorB, and 
assigns of Dunpan; but Lord Ellenborousu was of 
<^inion that a personal assignment to Duncaii night be 
intended, and offered to save the point: the matter, how* 
ever, ended by compromise (a). 

Should there be any ooDlFadtcdon in the wording oFan 
award, so that one part is Irreconcilable with another| 
the first part shall prevail, and the latter be rejected (i). 

Jt has been determined, that a mere misre^tal of the 
submiEsion will not vitiate the award (c): apd, in one 
(»£e, where iponey xras awarded to be paid at a place, by 
naine, with the addition of the word '^ eifi)re$aid", the 
place not having been, in fact, named before, the Oourt 
considered the word as mere siirplussge((2), and that the 
insertion of it by dp means affected the validity of the 
Rward, 

We may conclude this division of our subjaot by rer 
marking, that indulgence is now, more than ever, shewo 
to the mode of decicfing disputes by arbitration; and that, 
if it be possible, in consonance with reason, to expound 
an award favourably, the Courts will do so{c). 

(a) Bwael v. Headington, 1 Statkie, N. I*. C, 13. 

(») Beiry r. Perry, 3 Bnlstr. 6». Popfc. \5, 16. 

(c).ToUti-I>awBeii,l Veot.iS4. Adantn. AdMiu,ai4iMi.l69. ALB7, 
Kyoatwa iDil Spencer e. Jones, ctntra togram «. W«bb, HuL Bep. S6%. 

(d) Luqbaril 1. Kingifqnl, iMtW. 5sa. 

(«} B; Lord AfHn»9«ld, ia Hafiltim v. Cokloiigb. Bon. W7. ace. 
Fof c Svi4. 9 Wil*, KT. i snd see Via. Arbit. (H. 1.)^. ; aba dicl. by 
Lwd EldM, Cb., Wood V. OriSlb, 1 SnanBton.M. 
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Ftrm mtd Effict The award itself may be by parol or 

tf(*«j««rd. by deed (a). 

If the submissioD provide that the award shall be under 
the hands and seals of the arbitrators, it mast be sab- 
scribed by them; sealing ooly is not EDfficient(£). 

" I am of opinion, &c." is a sufficient adjudication (c). 

The fact of an enlargement of the time needs not be 
specially stated upon the face of the award (<0; nor the 
authority of the arbitrators (e); nor that the award is made 
of, and concerning the matters referred (y). 

The award takes effect from the time of delivery, not 
from the day of the date {g): if there be no dale, it is not 
material (A). 

In the case of a parol award, a declaration of it to the 
parties is eqairalent to the delivery of a written award(0- 

Where it is conditioned that the award shall be ready 
for delivery, at a day certain, the award is complete, if it 
be, in iact, ready for delivery at that day, though no de- 
livery should lake place, and although any accident should 
afterwards occur, to prevent the arbitrators from deliver- 
iDg it at all {k). 

If the condition be, so as the award be made on such a 
day, ready to be delivered to the parties, or to such of 
them as may desire it, proof that the award is made, has 
been held sufficient; since the Court will, under such cir- 
cumstances, intend that it is ready for delivery (2). But 

(a) Ciblef<.Bogen,3BiilBb-.3ii. 

(i> Palm. 109. lit. Kl. Rot. Arbit B. «5., bat see Palm. 99. 

(c) Wation e. Homer, 1 Rjan and Moody. 

(d) George c. Laniby, 8 E. R. II. 

(e) See Sprigens v. Nuh, 5 H. and 6. 193 ; it ii snfficieat te state, 
generally, that, by vittne of tbe labmiHioi), he makes hia award. 

(/) See Gray r. Gwennap, 1 B. and A. 106. 

(r) Cable V. RoKeri, S Bnlstr. 311. (A) Annit e.Breame, Ld. Raym. 1076. 

(i) OateacBromell, Holt's Sep. 89. (fc)Bnn(ne.Vaw9eT,4E.R.SS4. 

(I> Rweiby e. HumiDg, Show. 98. S. C. Carthew, 15S; Garret v. 

Weeden, 1 Lev. 133. lKe1*.7S9; Joyce and AadenenihllsyMtiHuil. 
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it seems, that if it had been conditioned tlist the awBrd 
should be ready for delivery at a particular phice(a}, it 
would not have been enough to prove, merely, that the 
award was made. 

In any case where it is provided by the submissioOf 
that the award shall be delivered to each of tJie parties in 
writing if there be several parties on one or both sides» 
it is not sufficient that there be a delivery to one of the 
parties on each side ; it must be delivered to each indi- 
vidually (6). 

It was formerly considered unnecessary that an award 
in writing, (hough under seal, should have a deed stamp, 
unless it were delivered as a deed (c); for if it were only 
delivered as an award, it was sufficient if it bad the award 
stamp of ten shillings. But this distinction is now ren- 
dered immaterial, for, by the last general stamp act (d), 
an award, whelher under band and seal, or under hand 
only, is subject, like a deed, to the stamp duty of one- 
pound fifteen shtttings: and where the same, together 
with any schedule, receipt, or other matter put or indorsed 
thereon, or annexed thereto, shall contain 2160 words, 
being thirty common law sheets or upwards, then for 
every entire quantity of 1080 words, or fifteen common 
law sheets, contained therein, over and above the first 
1080 words, a further progressive daty of one pomid five 
shillings. 

In the case of Blundell v. Brettagb {e), it was objected 
to an award, that it bad not the stamp required for a deed. 



399. ; Bolnsoii v. Calwsod, 6 Hod. Bi ; Hark) s. Marriott, Ld. Raym. 
114, AtMD. ibid. 989. 

(a) Roreibj t. Haoning, 3 Mod. 330 ; Boufield «. Bnufldd, Cm. Jac. 
578. ; S Bol. Rep. 193. 

(i) Hnogate n. Meaie and anotiier, Cro. Eli*. 885 ; see Dyer, 318. 
Vin. Arbit. F. «. ir. and note. 

(■) Tidd. Frac. 814. Brown c. Vawier, 4 E. R. 584. 

(d) 55 Gf o. 3. (0 17 Ve». «46, 
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though executed a* a de«l< The Lord CaAttcELLoa stfid^ 
that, with regard to this objection that the award could 
not be read, beeause it wAs not upon a deed stamp, the 
question, whether that was necessary, might perhaps, not- 
withstan^ng a decision of the Court of King's Bench, 
admit of some doubt, since an award might be delirered 
without being in writii^ ; but if it were to be delivered in 
writing on a certain day, more es|)ecially if the expression 
were, that it sbould be^ ready to' in delivered, though the 
contract might require it to be delivered as a deed, the 
mere circntAatance of its being in writing would not make 
it a deed. His Lordship further said, that, supposing tbe 
above not rti^tainable,' yet, on paying the penalty, this 
point would riot entitle the party to -say it was not an 
award, on the day when dite aothority of th6 arbitrators 
terminated, if the case turAed on that. 

Id a late instance, where several underwriters on a 
policy agreed to refer a di9pat« arising thereout to arbitra- 
tion, thet Court of Connnon Pleas decided, that the agree- 
ment to refer, and the award required, each, one stamp 
only, there being a community of interiest between tbe 
parties in the subject matter(a). 

If an award be made on art improper stamp, and no 
applicatUD be made to enforce tbe award, the Court will 
not set 11 aside (b). And if «a objection to the stamp be 
not alleged, as a ground for obtaining a rule to shew 
oaifse to set aside an awarij, the Court Will not sufi'^t' it 
to be relied upon afterwWth, when cause is shewA (i). 

Where the award is ofered in evidence, the execution 
of the submission-deed by all the parties must be proved, 
since the submission of the rest is the consideration to 
each party to submit himself to arbitration. Thns, where 
in an action by the assignee of a bankrupt, tbe petitioning 

(a) Goodson and anotlirr v. Forbei, i ManhaJI, Bep, C. B. 535. 

(i) Preiton v. Eastwood, 7 T. B. 95. 

(0 IJddell r. Johnsoii, H. 38 Geo. S. cited Tidd. Prae. 897. 
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creditor'B debt was to be proved by a deed of reference 
between the plaintiff (the petitimiii^ creditor), the baitk- 
Fopt and dtbera, their partners, of all accounu bct#M» 
them or aay two of them, and hj an award (inter alia) of 
a separate debt of above 200^^ due from the bankrupt to 
the petitioning creditor, who was also the aa^gnee; the 
Court held, that it was not sufficient to prove the execu- 
tion of the deed by the petitioning creditor and the bank-* 
mpt, without proving also the execfltion by the other 
partners, it appearing on the face of tbe award to have 
been executed by them (a), 

Whwre matters ia dispute are reSsrvecl to arbitratk>nf 
without bond, and the Brbitrator» award a eetuAo snm to 
be due, that is complete evidoice of the demand, under 
the common count of an account stated (&). 
' Upon one occasion, after jseae joined ia an actkm, the 
parties agreed to submit the di^rence to arbitrators [c). 
The award mode in consequence, being irregular, Vta not 
acquiesced in by the plaintiff. The cauSe cante on agbin 
upon the original pleadings, when it was proposed to give 
(he award in evidence. It was contended by the opposite 
party that this could not be dOM; that it should have 
been fdeadod as a ptsa "jwts darreitt eotuinuance". Lord 
KtMTOil said,' it was a questjon of very conrider^le dt& 
flcuhy, a»d upon which be sboald be cautious of giving 
tax opinion! at nia ptiusi that paymeM was constantly 
given in evidence under the general issue, at the AiUe 
%i»0t thttt a rriease given after bsoe joiifed Was altfays 
required to be pleaded : that the impression of his mind 
was, that the award, in this case, could not be given in 
evidence, but must be pleaded as a plea puis darrein con- 



fa) AntnuD c. Chice and others, 15 P.. K. 309. 

(fc) Keen e. Batabore, 1 Eap. N. P. C, 163. See Peake, N. P. C. SXT, 
iCingaton n. Phelpi. 
(c) Stor^ V. Bloxam, i Etp. N. P. C. 504. 
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It if no objection to an award that the submUaion was 
not made a rale of court till afWr the award ; nor that the 
award was prepared by the solicitor of one par^ (a); nor 
that the award was actually executed after an application 
to set it aside {b). 

We may remember that both the submission and the 
award must be in writing, in order to allow of the award 
being made a rule of court under the statute (c). 

If an award be void, it seems a necessary consequence 
that the covenants to perform the award should be also 
void. Thus, where several tenants in common {d), wishing 
to make partition in their land, covenanted by deed to 
abide by the award of certain arbitrators as to the allot- 
ments; and the arbitrators allotted the whole in severalty, 
but did not direct by what deeds of conveyance the parti- 
tion should be completed, and the allotments vested in the 
respective owners ; the award being held imperfect and 
void, the Court were of opinion that the covenants to per- 
form it could not be enforced. 

An award does not (e], in every case, operate as a bar 
to any future proceedings at law between the parties; for 
it has been decided, that, although all matters in dif- 
ference be submitted, yet it is competent to a party to 
shew that a particular difference did not exist at the time 
of the submission, or was not brought under the notice of 
the arbitrators; and upon the ground of such di&rence 
the party may sue. 

An award, that all suits shall cease between A. and B^ 



(«) FeOieRitone r. Cooper, 9 Ves. 67. 

(fr) Pepper e. QoAem, 4 Moore 14B, 

(e) o. Hillt, 17 Vet. 419. Vin. Art>it Snpp. H. «. 1. 7 T. B. 

ijt) JiAiiwii v. Wibon, WUlei, 148. 

((] Ravee v. Former, 4 T. R. 146. ace. 4 Eap. N. P. C. 180. MiTtin v. 
Tboraton. See BiTulfard o. Bryu, WiIlea,S6B. Smitli v. JohnMra, IS. 
E. K. «3. 



b, Google 



THE AWARD. 145 

will not extend to suits where A. is plaintiff, and S-and 
otliers are defendants (a). 

' It has been lately determined )>y the Court of King's 
Bench (A), that a change of property in a chattel is not 
effected by the mere op^ation of the award. All matters 
in difference between a landlord and tenant having been 
nibmitted to arbitration, it was awarded^ nmongst other 
things, that the latter should deliver up to the former a 
stack of hay upon the premises, at a certain price to be 
paid for it' by the landlord. The tenant refused to accept 
the money tendered, and to deliver the hay, upon which 
the landlord brought au action of trover for it. The Court 
b^d the action not maintainable, saying that the remedy 
ley upon tbe award ; but that, if the tenant had accepted 
the mone^ tendered, such acceptance would have been a 
ratification of the award, and an assent on his part to the 
transfw of theprt^rty; without that, it could not be trans- 
ferred by the mere force of the award. 

In the case of land, a party may, as we have seen, be 
directed by arbitrators to convey such property to another, 
and will incur a breach of the award if he neglect com- 
pliance (c). 

Upon one occasion (t2), where parties had re&rrad an 
action of ejectment, the premises were awarded to one 
party: a subsequent gectment was brought, between the 
same parties concerning the same lands, and the defendant 
wished, at the trial, to go into evidence of his tide; but 
the Judge refused to allow it, considering him precluded 



(a) Hll. 12 Aon. cited Mod. «1«. bcc. BimsTdUtoa «. Fowler, lOMod, 
104. 

(ft) HDOter c. Rice, IS E- B. 100. 

<c) SeeCliap.1.) sImVid. Arblt. C. 10 RoI. ArLit.B. 14. D. E.7. 0. 
F. 9. Fbbt. Arbit. pL4t. Willei, 6t. 

(d) Ooeondem. Horrij V. RoMer,3E. B.li. SeealtoPeylot'i csie, 
9 Co. 78, Vio. Arbit. A. 5, U. II. Y, I. RoI. Arbit. D. 9. 
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by th« award) from disputing the title of the leaeor oFU^ 
plaintiff. The Court of King's Bench heW that the evi- 
dence wa« propra-ly rejected, observing that there was no 
reasot) why the drfendant should not predude himself by 
bis own agreement, icom disputing the title of the typp^ 
lite party ; and the consent of the parties, that the award 
of the arbitrator should be conclusive, so&ras concerned 
the right to the land, was considered sufficient to bind 
them in the action of ^ectment. 

The billowing case, as to the efiect of an award, may 
not bs imimpoitant (d). Ad inclosure act, amongst other 
things enacted, that it should be lawful for the commia- 
sioners ■' to assign and allot such parcels of land in Brith 
lington Moor as they should adjudge most conveoieDt Sta 
dJ^Dg ondgetong gravel or other materiala for the re* 
pair of the roads in Bridlington, and for Uie ooini»&o^ ihq 
pf the inhabitants thereof, or for any other public andttsn 
cessai^ purpose the cammissioners should think prefer 
for the convenience or utili^ of the township of B.; and 
that all the grass and h^bage upon the parceb set oaC for 
getting materials for the repairs of the highways,^^ iuu 
shoald be, and for ever remain to and for the aae aad- 
benefit of such persons as the oommissioaers ahoiJd award, 
order or appoint; whose award, to be drawn upwithioi 
four months a&er the allotment made, and to be signed 
and sealed by the commissioners, and enrolled, should 
aipress the quantity, ice of each parcel ass^ed Mtd 
allotted to ev»7 of the parties interested tbercio, .cBMb 
should icoDtain such other orders, regulatioot* &c. at 
dtovid be proper or necessary to be inserted there^.ac 
cording to the tenor and true meaning of the said act» 
«q4 that the several allotments apd divisioiu, and alloiw 

(a) Jotiiuoii n. Hodgson and othen, 8E. B.38. Seealto, u tothe ■«• 
. ■ wirfc c t rft he awarf, Sonttnr. Peicb, S Anstnittier, 919. SAnitBSS. 
1 Aut^v ■ .'.■>-' ■■•■»-.. 
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ikrty 6c(% ina(l</in liie ftward, shonld be binding'^imcl hjH^ 
dmive upon all the parties interested." The Court betd^ 
tiiat the av«rd of the commissioners, in parsuance of tbfi 
act, thbagh bad as a common law conveyance, the ap- 
pomtees not being a cotporation, took e£^t as a parlia- 
mentary decUratton designating the persons who w^re to 
take and enjoy the herbage, as if the award itself had been 
■et out is the act. Therefore, that, since the act might 
certainly have directed the herbage to be taken byth«. 
surveyors of the highways for the lime being, the awdrd, 
ao made in pursnancc of it, conferred upon them the 
same power. The lord of the manor, it waa said, wonhi 
be a trustee for the tnrveyors as to the herbage; but the 
fee would remain where it was before die allotment. 

To a certain extent there appears an analogy betw««i' 
an award and a judgment, for it has been held that ari 
attorney has a lien npon a sum awarded in &voiir of' hitf 
client, thb same as if it had been recovered in ike ordia&ry" 
Gonrse of a cause {a). 

Bntthe Court, upon another occasion (6), did Dot seeiJi 
to tiiink that any strong analogy subsisted betweoi the 
cases of money awarded and money recorded by a jndg^ 
ment. A party was miginalty held to bail for 1 U., At the 
trial the cause was referred, and the arbitrators awarded 
this party to,pay 111. and costs^ to the amount of Si., for 
which hewas again held to bail. He obtained a rule to 
shew eatue whythe bail-bond shonld not be delivered np 
to be cancelled, and why be should not be at liberty to 
file comaian baili on the ground that the action on the 
•ward^ in wtodi he was now held to bail, was like an ac 
tion obh judgment, where a party, having been' afr^ted 
u- the original at^on, cannot be again held to bail. But 
die Court said, — « That is an exception to the geaernl 

(o) OnMBd V. Tate, 1 E. B.M*. (ft) CoUiiw v. Pow«U, 3 T. R. T5i'. ' 
I.S 

I).,:.,, by Google 
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>t extend to tlie present 
in judgments recovered, 
fore, are not considered 
ju»)Jce. But this is the 
rani to be due, which 
fendant to bail ; for the 
ction, and a new cause 
n." The rule was dis- 

In- the ca^ of the King v. Cotton (a), where an indtct- 
nawptjhfd be^n (irought for not repairing a highway, which 
it, was alleged the defendant was bound to repair ratume 
tennr,<E^ the Court held that an award, made under a sub- 
n^$«iq)^ ^.a former tenant for years of the premises, could 

j^^^ei^ <be, received as an adjudication, the tenant having 
P9 a^9^^ to bind the rights of bis landlord, nor as evt- 
d^Q^ of f^utation being pos^ litem moiam. 

It . BeeQis scarcely necessary to observe that mon^, 
awarded to he paid by a party, who subsequently t>ecoine8 
bankntpt^is a debt provable under the commission ($); 
hfit the Court of King's Bench held, in one instanGe{c), 
wher^ costs to be taxed by the proper officer were award- 
ed, previous to the bankruptcy of the party ordered to 
{wythenit auch taxation not taking place till aftertrard*, 

.that they became a debt only from the period of tazatitHi, 
lUd, of consequence, were not, in this case, affected by the 

«9mmiui(>n. The Court granted an attachment for non- 

. pitynient, , 

If a verdict be taken at the trial of a causes subject to 
an award as to the amount (^ the sum to be paid by one 
pw^ to the other, the latter b not at liberty, in eotmng 

-tip jodgmell^^ioiBclude inteiest upon .the torn awarded 

(a) 9 Camp. N. p. C. 444. (6) Cooke Bkpt Liw. ti, 
(c> The EiDf *. D**)e(, 9 E. R.318. 
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from the date pf the award. But it seems that tlie arbi-* 
trator,' substituted in the place of the juryi 'iniglifhilVB 
included interest in awarding a gross sum, had lie beeb 
of opinion that the money ought to have been paU'on' k 
prior day; and if a party be directed to p>ay motiey'af'b 
future day, incaseof non-payment at that day, intei%st'ttli 
the time of actual payment must be Bl]owed'((t). ' " ' ' 
An action having been brought at th6 sittiH^s %t 
London, against a defendant liable to be sumoHotted tb ^ 
London Court of Reqaests, the cause was referred^ and itife 
arbitrator awarded to the plaintiff a sum not amouliiing 
to 5l. An application was made to the' Court of' King's 
Bench to stay proceedings, on defendant paying the ^niii 
awarded withotu costs; the statute of 5d anil 40 Geo; 9. 
c. lot. $ 12, enacting, that "if any action or sdU be conj-,' 
inenced in any other court than the' Court of' Reqtidffis 
for a debt not exceeding 5/., and recoverable by tk^ ii^ 
&c. in the said Court of R«quests, the plaintiff shall Aof, 
by reason of a verdict for him or otherwise, be en-* 
titled to any costs," &c. It was contended, on the otfaer 
side, that the act did not apply where tlie recovery w^ 
by award without verdict. But the Court relied upbn'tfite 
word " otherwise" in the act, and ruled in &Vovfr df 'iRe 
^plication (£). ' ■'"' 

At the time when the last-menttoned case vras 3et€i- 
mined, that of Holden v. Newman (c) was mentioned'a^ W 
strong authority in point. The facts of that case were as 
&llow :— At the trial of an action brought in'Lb^idbtffdr 
board and lod^ng of the defendant's wife, a verdict'ivis 
, taken for tlie plaintifi^ subject to a reference, ande^ micb 



'^"^^y See f«e v. Ltngard, 1 E. R. 4O0. Via. Arbib 0.,<. -KntorM^l 

-«tliuui*XiukwKtoii,3Camp. N. P. C.46B. 

(6) Day e. KIe>nu. See t Chib Rep. 156. ~ "~ 

(e) 13EJh.16i. '' (' 
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the tarn of S^ 14f. was ultimately awarded; and, in order 
to derive tbe plaiDtiff of costs on entering up jadgment 
foF that sum, the Court of King's Bench were moved to 
enter a suggestion upon the roll, under the statute S9and 
40 Geo. 3. c. 104., that the original cause of action did not 
exceed SL, and that tbe same was recorer^le in tbe Lon- 
don Court of Requests. The arbitrator being in Court, 
it was agreed that he should be asked whether he had al- 
lowed any thing for rent, and be stated that there had 
been proof before htm of a contract for tbe lodging, and 
also of some necessaries having been supplied; bat that, 
as Ae defendant allowed bis wife IOf> a week for necessa- 
ries, which was known to the plaintiff he had only thought 
it proper to allow something over for the rent. Upon 
which Lord Ellehbobodoh, Ch. J., sud that, as the ar- 
bitrator had allowed something for rait, and there was a 
count which covered it, the case was within the excepting 
clause; io which the other Judges concurred. 
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PSBFOBUANCE. 



Im perfonning an award, it is not, in alt cases, necessary 
that tbe letter of it should be Btrictly followed : b virtual 
performance will often be sufficient. 

Thus, where it was awarded that a pan^ should enfeoff 
A.B.iai certain piece of land, and J. B. requested him 
to enfeoff C. D. and A. B^ to the ase of A. B. and faU 
hem, which he accordingly did ; it was held, that the 
par^ had in effect complied with the directions of the ar- 
bitrator, which clearly were, that A. B. should have the 
land, who might regulate the inanqer in which be would 
take or enjoy that property as he pleased (a). 

An award directed a party to deliver a bond to the 
other ; the bond was delivered to A., who delivered it to 
B. (the servant of tbe party appointed to receive it)> who 
tendered it to the party, hut be refused to take it ; this was 
considered a sufficient performance of the award {b). 

Arbitrators awarded that the parties should give mutual 
rdeases, but no place of delivery was appointed ; the de- 
fendant executed a release, and delivered it to a third per- 
son for tbe use of the plaintiff, but without his knowledge, 
and the plaintiff afterwards disagreed to it, yet such per- 
formance was hehj to be complete (c). 

A performance by the attorney, or authorized agent of 
the party, is equivalent to a performance by the principal : 
as if it were awarded that a suit should be discontinued, 



(a) 36 H. 6. eited in B«rcy e. Ferry, 3 Bobtr, 63. 
(1>) AI&rd«./ie«,4Lcos,ilO, lbid.181. 
(e) AlfHd e. Lw, Cra. Elik. S4. 
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and tlte4taeaotiBiiwioe were made by,, bbe' p^ylf «(lw 
i)ey(a). 

We msy remark, too, that a party will, id genflral, be 
exonerate<I, who ha* idade every exertion in bis pow;^ t9 
fulfil the iBtentioiiB of the arbitrator, tbougb cire«m* 
stances, wbicb he could notcontrol,. may prevent theaward 
from being;' in fact, performed. 

Of thia nature was the following ca*e{&) : Lessees trf 
land and of eoal mineS) found or to be found thereiot cor- 
Tenanted, amougat other thiogi, that they would forthwith 
pixieeed to uuh for coals in certain parts of such lauds as 
&r as could and ought to be accomplished, by persons ao- 
quaiRted with the nature of colliertes; and aa, in siUtfa 
cases, was usual and customary, and immediately to erect 
such fire>eoguieB as should be necessary for the a)}ovf 
pur|ioset such pits to be sunk, and fire-engines to be 
erectedi ready and complete for working the veins and geb- 
tiflg the coal cm or before the 24th of June ItiOQ; or» iu 
default ibsreof, to pay to the plaintiff sudi susi, &&, es 
ihoDld be fixed by arbitration or umpirage. 

No fitB being sunk, nor engines erected by- the d^ 
Mmed, the parties named two arbitrators, and bound them- 
selves 10 obey their award of and concerHiagthe damages 
snd delays, if any, saatoined by tbe plamtiff on eeooantof 
the defendants not having, as the {daiotiff allied, per- 
formed their covenants. The arbitrators made no award, 
hut iht^ appointed an umpire who awarded that the d»- 
fimdants had not performed their covenants in the leaaff, 
ioaUDUob OS they bad not proceeded to siuk for the said 
coal, Iec (n^Uiving the words of the covenant),; the 
umpire smwded to tbe plaintiff a certain pum as a com- 
fteoaafioB for the damage &&, sustained up to tiie day of 
the date of the umpirage, and further directed tbat tbe 

(A>'See Jebk. 13(i. (t);Haiui 
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ddenilantfl should sink to and through the coslnmises 6tf- 
raised, aod erect fire-engines thereon, ready end compiet* 
far workinj; the laid mines and getting the coals according 
to the tenor of the lease, on or before the 24th of June 
1807; and in de&ult thereof he awarded that, until the 
same should be so don% the defendants should pajr a cer- 
tain sum, half-yearly, to the plaintiff; such payments to 
cease so soon as the pits were sunk and engines erei^ed. 
To an action upon the submission-bond, the d^ndaMS 
pleaded, that, alter the making of the award, and before 
the 24th Of June 1807, to wit, on the 1st October 1806, 
and on divers other days between that and the 24^ «f 
June 1&07, they did well and truly sink for co^ in the 
lands demised, as far as could and ought to be aceom-' 
pllihed, by persons acquainted with the natare of col^ 
llericJs, and a«, in such cases, was usual and customary, aaH 
were ready and willing to hare sunk to and through ^m 
said coal-mines, and to have completed, and would hnti 
'Completed such pits, and to have erected and coBipletedj 
and would have erected and completed, snch fire-ei^nflsM 
shouhl or might be necessary, for working the said mines 
and gettmg the said coals, within the time limited by tb* 
award ; but that, at the time of making the said lease, and 
contfhually from thenceforth to the time of pleading, them 
"v/eie not, nor are, any such mines ofcoal, inor^uockr nly 
partof the plaintiff 's lands (the subject of the demise),' at 
Could or ought to be worked by any person acqaaimed 
with the nature of collieries, or as, in such eases, it -WW 
or is usual or customary to work or get, or as coatd Or 
would have defrayed the necessary expenses (^getting the 
saine : all which premises the defendants ascertained and 
proved by due and sufficient experiments aod trials thea 
and there made. 

The Court of King's Bench held the substance of the 
plea to be a s|ifficient excuse for the non-performance of 
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the award by the defendantB, Lord Ellbmborouou, Ch. 
J. saying, — " To allege that there were no coals, or none 
worth the expense of getting, under the demised pro- 
mises, might be no answer to the damages awarded for the 
breach of corenant in time past, in not trying to get the 
coal, &c., on or before the a4th of June ; but, surely, it 
was an answer to any future breach, that they bad tried 
so &r as ^ey could and ought to do, in the judgment of 
persons of competent skill in such works, and so far as was 
usual and customary in such cases, end that no coal could 
be gotten." 

Upon the suggestion of Batley, J., howeyer, leave was 
given to amend by taking issue on the sufficiency of the 
experiments. 

The Courts are unwilling to construe an act done by one 
party to be a breachoftfaeaward,unless the other be really 
damnified or inconvenienced by it. Thus, where arbitra- 
tors directed that a Chancery suit between the parties 
should cease^ and one of them filed another bill in the 
same causey but without suing out process, the Court held 
Uiis to be no breach of the award, since, until process 
were sued out, the suit conid not be said to have recomr 
menced (a). 

In cases whf re it is required that one party shall per- 
form some previous act, or take a personal part in enabting 
the opposite party to carry the award into execution^ 
there cfonot, of course, be any breach of the award until 
such previous act be performed, or willingness to co-ope- 
rate with the other party shown (&]. 

Upon one occasion, where it was awarded that (be d^ 



<a) Freenan o. Sfaeene, 1 (tol. Hep. 7. S. G. Cro. Jac. 339. 3 Bnktr. 
93. Brovrnl. 113. Semble. 

{b) Norwich v. Norwich, 3 Leon. 61 ; S«e BiUbrd •>. Flint, i BnlsCr. 
117. London c. Cravea, Sty, 388^484. Roh r. Hodgu, Ld. Raju. 333. 
Doyley v. Burton, ib.533. Hunter v. BenniMW, Hardw.43. 
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fendaot ^ould forthwith perform a certain agreement 
' with the plaintiff, relatiYe to Uie -purchase of certain land, 
and should pay a tertaln »i[n to the plaintifiF apon the &i2- 
ter comei/ing the land to him with a good and peifect title, 
the Conrt refused to grant im attachment ag^nst the de- 
fendant for nOn-performance of the. award, upon an affida- 
vit stating that the defendant had beeo required to pay 
the money, and that the plaintifi^ at tbesame time, assured 
him of his reediofss to courejr with a good title; but 
which did not state that a conveyance, executed by the 
plaintiff, had been regularly tendered. The Chief Jostice 
(GiBBs) said that, without that fact, there was not sufficient 
in the affidavit to support an action, unless the purchaser 
bad released the seller from the conditicm precedent; a 
Jbriiori, therefore, the Court would not grant an attach- 
iplent, which was the Wrongest node of proceeding: that 
the better course would be to go to a court of equity, 
whose peculiar province it was to interfere in such cases ; 
whereas, if this Court.were to grant an attachment, it 
iplist try the title upon affidavits (a). 

In one instance where a rule had been obtained ibr an 
attachment against a party, for not paying the other two 
guineas and the attorney his bill of costs, and the attor- 
ney had delivered his bill, but had neglected to have it 
taxed, the Court held that this was a precedoit duty which 
ought to have been performed by the other aide; mid the 
rule f<n- the attachment was disdiaiged. Nothing was . 
said about taxation in the award (b). 

In the case of money awarded to be paid by ^. to B., 
and then that 3. shall do any particular thing, execute a 
release, or the like, it is not necessary that the money 
should be actually received : a tender of it will be eqoi- 



(a) Slandly n. HcmlogtoU, S Mknlull, S76. 
(») Wood «. ANcn, E.T. 97 Geo. 3. $. B. 
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valient; to peyauat so far a* the obltgation-iqma'ike' otMn-, 
to perform his part of the award, ii ooaoePned^a). - : '->' 

Wbero tbe acta to be [>erfbnB«d by ihe psrtiet aPedie- 
Uact tiod indepcBttent, either party i* ^ihytuFabreabh 
of tbe awardt who does not perform aU appointed to /be 
done.byhiaii-allhtHigh.tfae opposite par^ kave entirely 
neglected to obey the award on his side [b). Nor, jmder 
Bucfa. oircunutanceBt can either party ui^ that no re^aest 
bai b^^ made that be would perform the awanl'(vr).i ■>/>:. 

If Jto time be limited by tbe«ward for tbe porfbrmaaee 
of what it Erects to be done, it ranst be perfbrnled mlhtn 
a resaonable time {(2). Upon oneaccaeion, wherethepey- 

. mmtc^ money was awarded, five mcmths was held tO'lte 
MJ.uareMonable time(f). -.;" 

. Where it is awarded that a particular, thing ibftUJae 
done within a«ertain time after the date of theawaild, 
aad it has no dste^ tbe day of delivery muit be- ad<^t(d 

I in its. place (/). 

- Where parties agtee, jointly and sereraUy, to Jtefer 
disputes to arbitration, and bind themselves, jointly ahd 
aavwaU^ to perform tbe award, if eadi of two or more 
pnlies «a one side be ordered to pay any smn of laoaef, 
•r td do any partumlar act, each is answerable, not ooly 
for the performance of what it is particularly awarded 

.that he shall perform, himself but also, bt- tbe obedifence 
of theotbers, on the ume ude, to the award {g), Xhiii, 
where two persons who had been, in succesHon, teoaiks 

(a) Simony. G«YU^SaIk. 75. Oenne «. TiDker, 3 Lej. M. 
~ (6) Gultborp e. Heen, i Keb. 163. EDglitli ti. Hart, 3 Kebi 609, 
See VMimet v. Dnrtant, 1 Lev. «3. Barker ivDamnt, Sir.nwiiM 

. .>^>a«e Kmm n H«dg«t, U. lUjn. SS3. ' '* 

(d) Via. AtMLQ. 11. Jenk.136. Bw.Abr. 149. citeiWEd. *. «. 
Freemaii t>. Benwtd. Salk. 69 ; bat aee Vin. AriHt. B. S7. V. s. 19. 

I'-'t^JAuk.'ia^ {f)Attnitii.Betane,lji.mtijm.im6. 

(y) H«ye» ». H»je», Cro. Car. 433. Otamv. 'fW(«r, t &««.£«. - ./ 
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of^a brmt agreed -with the incoming teimnt, to rtfcv to 
arbitration sU nutt»« in diffeven<!e b«tw«en th«tli| and 
,i«liotl7 and severally promised to perronn the award,' and 
tbs arbitrator directed each of the former to paj acei*- 
taiDonrnto the latter, it vas held diat they were, se- 
vvemlly, raapcnsible for the payment of bodi these sHiifs 
■oEimateyia). 

•■ A pavty cannot oSet in excuse for total neglect of an 
award that part of it is void ; he Binst, hevertheleds, per* 
'(asm those parts <rf It i^rich are vi^id (S). And, iA some 
c(itt», ' where even the consideration which he is to re- 
ceive' for his'own act would seem to be atifectedi yet the 
CoHrts have decreed him to peribrm. Thus, where It 
was awarded that A. should pay to B, iOL, and all rea- 
•HctruHs expences incarred la respectof a particalar suit^ and 
ahesAlmCB. should give ^. a general release, Ibe Ooiirt 
bdd'that£. mast release, although that part of the awnd 
which concerned the expences of suit, was adcnottledg^d 
tehe w>id(tf). And the sane, where it mu an-«pd^ ihat 
' A. shonkl pay B. the expences of making the awtird) B. 
pay A. \filtt and then each ^ve the other A'generdTe- 
kose, the directioD reUtiog to the eEpCDces'Of the aMnJ 
;wa« declared to be void> yet it was determinedthat ^Jwaa 
beiind to release ((^ '■■■'• 

A man is bound to do every thing withia hnaabililytb 
.give efifecC t» his performance^ or which- it may i«tfsoi»- 
■aUy be.prtsomcd to have been the intention'ofthfr arbi- 
trators ' that he shonld do. And, if the agency of others 



f^ Hantdl V. Barrad|«, r T. R. S6i. 

(b) Coke «. Whorwood, t Ler. 6. Rot. Arbit B. 19. SI. BreMMC 
Prat, Cro. EUc758. 1 RoU Bf^ M. ITV UaSi VcIkMi tB^nL 
f«.«.C.*e. ■ ' ■ >■.)-> - i , ) 

fc) Bupaves. Ad]tiai,.3LeT.4IS. i. ■ > ..-.^-.i 

(4> Pidkanefv. Bullock, l4«v. A.; bat Me Cbtp. V<i dt«. '^pai^of 
sw*T4g(w4 parliMd," p»l99, , .. .,,4 '•■ 
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be necessary to oaFry die, award into execution, it ia in- ' 
cumbent upon a party, eo far as nay be possible, to pro- 
cure their co-operatton. 

Thus, in oae casie («.}, a Etranger to a submbsion being 
seised, to the use of OnA party, of c«laia lands of which 
the odier party was in possession, it vas awarded that 
the cestui que use should cause die feoffee to uses to re- 
lease to the party hi possession ; the Coart h^d that there 
could be no exeusf ibr ntHi-perfonnance of the award^ 
since the lecdTee.to uses might be oompelled, by an appU- 
cation to the 0>urt of Chancery, to fblfil the intentions 
of the arbitrator. And the same, where one party tos 
directed to acquit, the other of a bond, in which both were 
bound 10 a third person (b) ; to dischargs the other of kia 
undertaking to pay a debt to a stranger (c) ; since, in 
these cases, although, in some degree, such third pcAon 
must concur, yet it was in the power of the party to ob* 
tain bis concurrence, by paying the poially of the bond, 
or satisfying the debt- 
Awards to levy a fine (i^, made a disootrtinuance of «r 
action («}, enter » rctraxitX/), or the like, are bindiogt 
Bino^ iddiofl^ the party himself, nn^ssisted by a court, 
cannot complete the object of the ubitrators, yet, upon 
a proper application, the object will certainly be attained. 
In B' case where arbitrators directed a party to pay 
costs, to be taxid by the prothonotary, it vas, upon the 
same principle bdd to be his dnty to procure them M 
be taxed by that officer (g^ And the Court said, upon 
this occasion, that, if a man be awarded to convey an 

(•) W Ed. 4, 5, 6.. Rot. Atbit. P. 1. ' 

(») Bol. Aibit. E. 11. BardBcy c. C); ston. Cm. Car. 541. 

(c) Becket v. Taylor, cited Via. Arbit. E. 11. in nt/tU. 

(<0 PhiUpt r. Knightly, 1 BamsTd. 463. Hoi. Arbit. F. 3. ' 

(•) Kol, Arbit. F. S. Bm. Arbk.Sl. (/) Kol. Alblt. F. 3. 

(g) Candler v. FnUer, WiUet, 6«. . 
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estate to ianotlier person, it is for the party so commanded 
to procure the necessary coDveyancea to be made. • Or if 
it were, that he should convey by iDch conv^aiices m 
should be approved of by such a counsel, to prepare the 
conveyances, and procure them to be approved of by that 
counsel. 

But in all cases where, the co-operation of a strangec 
to the submission being necessary, no power exists of 
procuring it, the party will, of course, after every rea- 
sonable exertion on his part, be exonerated (a). As where 
it was awarded, that A. should assign an apprentice to 
B., it was considered no breach of the award, that A. 
did not make such assignment, since the assent of the 
apprentice was necessary, and this he had no power to 
compel (i). 

Again, where an award was that C should p^ to.iX 
Si. or St., together with costs of smt, in an action between 
C and JX, as skotid appear hf a note.uader tie attortKy^$ 
hand, at the option of D,; the Court were of opitnon^ 
that C, could not compel ^e attorney to itaake tbe note, 
and, consequenUy, that he was not guil^ of a breach of 
the award, in not procuring and tendering :th« note to tb« 
deftndant, in order tb enable him to make 'hia ^dic8'(0)) 
With regard to ^e performance by die client under a 
submission by the attorney ; and of the wlfa, under a sub- 
musion by tbe husband, these cases have been con- 
sidered before (d). As to the wife, indeed^ the Lobs 
CaAvcELLon said, upon one occasion,. *' thfere haw 
been instances of committing tbe husband to the Fifeet 
till the wife should do the act; and there was ati ia- 

(a) Norwich c. Norwjcb, 3 I.e<ni. 63. } SM Bridge* •. BediBgfleld, 
S Mod. ST. RDl.Arbit.F.l. 

(i) Hern «. Drjrden, 11 Mod. 2TS. 

(#) Dewet e. Mbiod, 3 Mmrch, 108. ; ie« Oreen .«, Warinf, BiMk. 
R^. 475. (d) 8m Clwp. II. pp. tl, 1(. 



b,GoogIc 



160 PERFORMANCE. 

Stance, 1 think, where the husband stud a great while in 
prison, and then mode it appear that be could not prevail 
upon her, and was discharged." [a) 

The act of a third person, unauthorized !>;, and with- 
out the privity of the party, will not implicate him. As 
where, it having been awarded that all proceedings in a 
certain suit should be stayed, the attorney afterwards pro- 
ceeded without the knowledge of his client; this was held 
to be no breach of the award (b). 

When the payment of money is awarded, the party 
must pay, although be have a counter demand; and it 
will he a breach of the award not to do so, notwithstand- 
ing that the party, to whom it is to be paid, may have 
become indebted to the party ordered to pay, in a larger 
sum, since the delivery of the award (c). 

In the case of the death of a party, the submission 
being by obligation, his executors must obey the direc- 
tions of the award. And where a submission (by order 
of niti prius afterwards made a rule of Court) required 
that the award should be delivered to " the parties or any 
of them requiring the same, or, if tliey or dther of them 
rttould be dead before the making of the award, to their 
respective personal representatives, requiring the same," 
Mid one party died before- the award was made, the Court 
refiised to set aside the award saying that, although the 
award could not be enforced by attachment against the 
executors, yet an action would lie against them upon the 
undertaking of their tesutor to perform the award {d). 

If an arbitrator direct m<mey to be paid, and the ^>- 
pointed payee die before payment, it must be paid to his 
r^resentatives, and this, it seems, although they be not 

(■) Emety e. Wue, S Vet. B46. ; v>t alto HiA o. Hardy, 3 P. Wmi. 
1S7. 
(») Qnr^. Qtwj, Cra. Jac. Sits. (c) Bunet, SS. 

(t) JoMi V. Tyler, 3 B. and C. IM. Su auUioritiea la next mtn. 
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»wMi«t^:«WMd.'^)>' And yfaw> wdar « w ftii M D ioa 
>y.n^(^^«4rts:it wwnwta^e^ that ylkboiiUp^cai)- 
.t^in money to £. " his executors or edmim^trBkoB",' tlte 
j^ilMiFt^lKld Ihfit Ute ,es«aft(» .njght bar*, wiliioattwv 
faciofi, or qQjr «4^ IWQC^ of rnwori aa attephmeot ibr 
sop^^or^wpce of an.awwd made ia.fbe tartitar's taasa^ 
W hM Ufe-^e (d)» . 

W^we ift Bitr^ger tp ft cause bQcame a pacty to a re> 

erenc« of it, by rule of Court .made before the jmy .were 
MvflCOi and sAfir t}ie a<?ard» but, before, jadgmmt, one 
«f the parties to the caaa« di«d, it was detesujoad tba^ 
vltbwgb the c%use abated, the rule of Court was atilt in 
jiwce agaioM the stranger, and that be mi^ be c<ub^ 
peUed by attachment to perform the award (c). 

Where an infaot tenant for life of the realty died before 
aRwrd nude, the Court relused to enfosce tike award 
a^itiat his ttiustee; and guardians who bad.sabiiutted.for 
|»im(d). 

' 1%e successor is bouod to p^orm ui award tiud« ia 

pursuance of a submission by the predecessor (c). ^ 

. It wap h^d, upon one oc)ca$ionj where the party; wte a 
bankrupt at the time of the award. being made» but.nat 
known to be so by the arbitrators, tbtU the assigoee under 
the commission; was bound to perform the awqnd (/). 

Failure in a matter coUateral to the award, Js JioC a 
breach of it (f). Thus, ifit were awarded that. ^. sfamild 

' (a) Datiney v. Veiey, 3 Venl. S49. Anoo. 1 Leon. 3lG. Ca. tcinp. 
rtDch, 384. 3 Leon. tl«. See Ld. Raym. !4S. - Cre. Etli. GOO. Vlif. 
AiUt.(A.a.4.}tsaafu. - 

. (6) Rogers v. StantoD, 8 Tanut. 575. in mtu. 

(c) Ibid. 

(d) Bristow v. Binni, 3 Dow. and Ryl. 134. 

XtyRol. Arbit. (A. a. 3.) Benl. 15. pi. 16. Str. 90S. 1083. 

t/) Whitaker p. Pawlio, sVwn.SSS; bat tbere !i a fiuera at ite Md 
of tbe caw, whether the decree in favonr of the award were uot, iipoff' 
a rehearing, reversed, and see Cooke, Bkpt. Iiaw. 606. > 

(«-) 0«ni.Dig.Arblt. (H.) VJn.Ari>lt,(B.ii.3.>iaMli'«. 
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make a lease to 5., rendering rent, it would be no breach 
«f the award that B. did not pay the rent; the remedy, 
in such cas^ would be by distress, not upon the award. 
But in one case where it was awarded that the defendant 
sbonld enjoy such a house, of which the plaintiff was 
leuee for years, during the term, pm/ing to ike plaintiff 
yearh/ tieenty shillings, it was held, that this direction 
■formed part of the award, and that the non-payment of 
the money was a breach of it {a). 

Where it is attempted to set aside an award, non-peiv 
ibrmance, while the matter is before the Court, will not 
subject a party to the penalty of a breach : at least where 
the reference is by rule of Court, no attachment will issue 
for such breach {b). 

L^se of time, or the laches of the opposite party, in 
taking no steps to compel obedience to an award, will 
not avail as an excuse for non-compliance with its direc- 
tions. In one instance, the Court of Chancery decreed 
an executrix to perform an award twelve years after it was 
made (c). 

A party cannot allege as a valid reason for non-per> 
ibrmance, that the award itself was not made within a 
reasimable time; the proper course is to revoke the sub- 
mission, if, after requesting the arbitrator to proceed, he 
imprt^rly delay making his award (d). 

It may not be amiss here to remark, that keeping house, 
to avoid performance of an award, is not an act of bank- 
ruptcy, unless the award be for the payment of money {«). 

(a) Faraoiu v. Fanoni, Cro, EUi. 311. 

(b) Morrii e. HejDoIdi, Salt. 73. 

<0 Sweet ti. Hole, Ca. temp. Fincb, 304; lee Poule v. Pipe. 3 Kep, 
in Ch. 11. 
(<f) Cartii r. Potts, 3 H. and S. 145. 
(«) See Cooke, Bkpt. Law, 114. 



b,GoogIc 



CHAPTER VII. 



COMPELLUfQ PERFORMANCE. 



Ik cases where the submission was the mere act of tlie 
parties, whether by parol or by obligation, if either party 
neglect performance recourse may be had to an action 
upon the award or upon the submission (a). 

If the submission were by rule of Court, non-perform- 
ance of the award is a contempt, and obedience to it may 
be infbrced by attachment But this interference on the 
part of the Court is not of course ; it is held to be dis- 
cretionary, whether or not the Court will so interrere, 
since the plaintiff has another remedy by action. And 
where contradictory affidavits are produced in support of 
and in shewing cause against the rule for the attachment, 
the Court will leave the party to bis suit at law {b). 

In order to proceed by attachment, there must be 
personal notice of the award, and a demand of the mo- 
ney, or other thing awarded (c) ; and this demand may be 
made by the party himself, or by a third person, under 
a power of attorney {if} : and, at the time of demanding 



. (a) For the different foToiB of ictioix, »ce " Pletidiofs", Cli. 9. 

(&) riJd. Prac. see. Hale* v. Taylor, Stmnfe, 69S. Burton v. Pa- 
trick, cited 2 Vf 9. jnn. 543. 

, (c) Brandon c. Brdcdon, i B. and P. 394., see AnoD. II Mod, asr, 
and King e. Toolej, it Hod. 3iS. 

(d) Tidd. Prac. B9i>. Inlliecaaeof Lasgman c. Holjnea, Bl. Rep. 990., 
the defendant b; an indoraement on the award, anitamped, had aathoHzed 
a third pertOD to receive money awarded in bis favour : llie Court ex- 
preued great doubts wliethcr Ibis authority were lafficient, but, upon 
its being urged tiiat thii was the nsnal practice, a tnle >ui vras granted, 
and no cause was ever abewn against it, 

M 2 
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it, a copy of the rule mast be served upon the oppoiite 
party, and of the Master's or prothonotary's allocatur 
thereon, if the demand be of taxed costs ; and also a copy 
of the award, and of the power of attorney, if the demand 
be made by a third person ; the original rule and aUocU' 
tUTy and also the award and power of attorney, when re- 
quired, being produced and shewn. 

'Where a party demands more than is due to him it is 
said that he cannot have an attachment, on that occastoDj 
fat the sum really due (a). 

It would seem, from one case, that, if the patty k«ep 
out of the way, leaving a copy of the award and of the 
rule at bis house is good service (i), but, upon a late occa^ 
sioD, where a person was employed by the plaintiff to re- 
move certain money awarded in his favour, he called at 
the defendant's house, and delivered to a maid-servant* 
who said her master was not at home, a copy of the award* 
and the warrant of attorney empowering him to receive the 
money and a note of the amount, and returned with an 
answer that the defendant's attorney would be ^ere on 
the following day and give an answer to the application. 
Another servant said that the defendant was and had been 
for some time confined to his chamber by the gout. Hie 
Court of Common Pleas held that, there being no ac- 
knowledgment by the defendant that the award had come 
into his hands, they vould not, even from these strong 
fects, infer it for the purpose of placing him in contempt r 
and they reiiised the rule for the attachment moved for{«). 

In a late Case A^ B., and C referred certfua difierences, 
and A., having a dispute with B^ personally served him 
with the award and rule of court, in regular form : ^ubse-* 
qiiently C moved for an attachment against A. and B. tor 

(o) StroH c. Rogers, 7 Taiint. S13. 

(J) Beck^.TTinboil, E.1.5. G.J. V?n. Sopp. Arbit, H. a. 7. in iio(i». 
-(e) BrudeTcFeDlenie, STsuDt.aiS. 
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notpafennlng mother part ef the same award, but there 
Was no iecond personal eervice of the award and rule, and 
the Couit held that this was not necessary, since personal 
knowledge of the award and rule was brought home to A. 
and B. [a) 

After a demand and refusal of the raonejr or other thing 
awarded, the Court, upon an affidavit of the due execu- 
tion of the award, and power of attorney, which, in the 
Common Pleas, should state the time when the award 
was executed, and another of personal «errice or know- 
ledge of a copy of the rule and award and of the demand 
and reftisal, Ecc., will in ordinary cases, when the time for 
making the award has not been enlarged, grant a rule for 
an attachtnent nisi, which they will afterwards make abso- 
lute on an affidavit of service, if no sufficient cause be 
shewn to the contrary (&). 

Ilie rule nisi tor an attachment should be personally 
served and the Court refused to grant a rule that service 
on the defendant's attorney should be sufficient, although 
ft were awom that repeated attempts had been made to 
serve the drf<»idant personally with a oopy of the award, 
and suggested that he kept out of the way purposely to 
avoid it (c). 

In die Kin^s Bench, when the submission is by rule of 
Court or order of nitipriits, there being a cause then de^ 
pending, the affidavit fer an attachmeatfor disobeying the 
award must be entitled in the caus^ and, if an affidavit be 
put into Court without any title, the Court cannot take 
notjoe of it although the opposite party be vrilHng to wave 
the objection. But, when the submission is made a rule 
of Court under the statute, there being uo cause depend- 
ing, the affidavit for an attaphmeot needs not Ik mtitled 



(a) Re Bower, 1 B. ind C. 964. 

(£) Tidd. Prac. <Bth edit.) 890 ; Me cue* tlierc dtod. 

(() Tidd. 891. citei Read v. Wmt. 1 pWt. Baf. a». 
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or it ma; be entitled, " In the matter", &c., though, after 
the rule nisi for an attachment is granted, the affidavits io 
answer to such rule must be entitled, *' The King against 

". The affirmation of a quaker is not sufficient on 

which to ground an attachment for the non-performance of 
an award (a). 

The Court will not, on the last day of term, bear a mo- 
tion for a rule nisi for an attachment or to set aside an 
award (£). 

The rule for an attachment is never absolute in the first 
instance (c). Before any implication is made for an at- 
tachment, the submission must be made a rule of court, if 
not one already (d). In a late case in the Common Pleas, 
where a motion was made for an attachment, before the 
order of reference was made a rule of court, the attach- 
ment was refused ; and it was said that, although the rule 
of court related back to the order ofnui^m, yet that this 
was not a rule of court when the supposed oSknce was 
committed (e). 

In a late case in the Common Pleas, a party recovered a 
verdictfor 51. subject to an order of reference yhetbertbe 
verdict should so stand or be reduced to 20s., the arbitra- 
tor refused to make an award, and the Court refused to al- 
low a verdict to be entered for thelesser sum before such 
order was made a rule of court(y). 

The submission is made a rule of court upon an affi- 
davit by one of the witnesses of the due execution of the 
bond or agreement containing the submission (g) ; and if 

(a) Ttdd. Pnic. (Bih edit.) 891. 

lb) NettletOD «. Croiby, H. T. 3S G. S. K. B. cited Udd. 503. 

(c) Chandler c. Driver, 12 Mod. 317 ; Ciiannt e. Smart, 1 B. and P. 
477-. See ForesfB Rep. in Excheq. K. v , 1 Chit. Eep. 67. 

(if) HarriBOQ v. Ornndj', Strange, 1178 ; snd it seems that, if the Conrt 
be moved tomnkethesubmiEsionarule of conrt after the nnard is made, 
the avard mast be prodnced in order that the Court may jadge of it« va- 
lidity. Vin. Arbit.H.a. 1!. 

(r) Hilton B. Hopwood, 1 Murthall, Rep. 66. 

(/) Kirttos t. Hodgson, S Moore. 6i. {g) Tidd. Prac. B90. 
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auch witnessrerucetoioake thenecewsry affidavit, the Court 
will Compel him to do 10(11]. But where ft matter is re- 
ferred to arbitrattoQ by rule of court, and an award ia 
made, the Court will compel performance of it aa much as 
if the award were part of the rule, so thai a new rule i* 
needless {b). 

The moUon to make the sutMnisston a rule of court is 
a motion of course in die King's Bench, requiring only 
the signature of counsel ; but, in the Common Pleas, it 
must be made in Court, and is absolute in the first in- 
BtODCe. It may be made la vacation (c). 

In every case of an application to compel performance. 
by attachment of an award made after an enlaigement <^ 
the time, affidavits most be radiibited, verifying the &ctof 
such enlargement ; and this, although it should appear on 
the fiice of the award that the time has been enlarged. It 
must also be shewn clearlyi that the party Delecting to 
perform an award under su(^ circumstances, had due no- 
tice of the fact of the time having beoi enlarged (d). 

In the case of Jenkins v. Law {e), the submisaon was 
made a rule of court, and an agreement was subsequently 
entered into for mhrging the time within which the award 
should be made> Upon a moUon for an attachment for 
non-performance, it was held, that, there being no agree- 
ment to make the consent for enlarging the time a rule tif 
court, no attachment would issae as fiir a contenqit of tho' 
court. However, upon a subsequent occasion (^), where 
it was provided by the bonds of submission that the bonds 
and sid>misuon thereby made should be made a rule of 



(a) Clarke v, Elwick, Slrange, 1 Barnes, Ss. 10 Hod. 3S3. 8. C. 

(6) Anon. S>lk. 71 . (c) Tidd. Prsc. 890, 

(d) George v. Lonsly, a £. R. lit ; DbtIb ». Tau, 15 E. R. 97 ; Uonle 
c. Sionell, 15 E.R. 99. n. Hilton c Hopwood, 1 Manhall Bep. 65. ace. 
WuhleubeTg v. LiEeman, 1 Uanball, 579. 6Tannt. «5i. 

(f> B T. R. 07. (/ ) Evut e. ThompWQ, 5 li. R. 189. 
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MNfft; lnt,'thetinie formsktBgtbeawdrdbavki^beencBJ 
lorged by an iBdorsemeDt on the bonds of sobmissiMigit WM 
BOt added titmt sndi agreement to enlarge ehould be made a 
ndt (^coorti it was objected, npoa a moticm tot an attach 
Bent, ihM tke award mad^ after en aalvgemeat of tfae time 
under such circumstances, could not be enforced as a raid 
of coart ; and die laBt-meatioaed case waK cited mt an au- 
thority. Lord EiXBKSORoraB, in pnoneinicing t^ jw^ 
tUest of the Coart, said : — ** Upoo cooBideriBg tfa*t case^ 
in wbich the objection si^ears to have been giveti vay Id 
vithout argument on the part of the coansel who hitd et>^ 
tained the rule for an attachment, and on vlaeh Mcoant . 
die matter was not, probably, brought under die itmn^ 
diote view and attention of die Court] and upon confer^ 
rii^ with a view to an nnifonnity of practice, with most 
at the judge* of the etb«r conrta of WeMminster-ball, wci 
orfe of pinion, that the ca«e referred to cannot be si^ 
ported, end that the agreemeit to enlarge the time fbi^ 
making the award, must be nnderBtood as, by reference,' 
virtually incorpc^aling in itself all the intended agtce- 
meuts between the partieB relative to that 9ul^t, M if the 
same had been formally set forth and repeated tbercHti; 
and, of course, inoorpomting amwig the rest, the agree- 
ment contained in the ooodition of the bond, diat the sob- 
missioQ to arbitraUon shoald be made a nileofcoart;^ 
and that wldi reference to the enlarged time, instead of 
die time «)ri^oally specified in die condiUon of the bond.'^' 
No attachment wilt issue (a) agafaist a member of ^faet' 
houae of pftrlituucmt f<Nr non-paym^t of money in pup> 
suance of art award ; nor against a party who has become 
bankrupt (£} ; and, in a C8se(c) where the person had been 

(a) Wafter c. the Eitl of GrosTenor, 7 T. R. 171 ; Catnar v. Str Ed- 
mrd KnatckbaH, bart. and otbera, ib. 448. 

(b) Cromp. Free. STI. Tidd. (atb edit.) 888. 

(c) BakefscaMiStrmige, list. SeeTIdd.BBa.)]; (k.). 
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lilkea, imtitkH party' aftemartls WM dedRred a bankrupt 
snd obtuned A oertidcaSe, tbe Court directed him to bp 
-wt at libn^y, saying, that itirtw a denand for wbkk debt 
Jtrtmld lie, and that be ought not to fae amsted, pn»»- 
euted^ or impleaded Tor uiy debt due beftire tbe b«ik- 
-raptcy. 

But] vbere it was awarded that a party should pay a sum 
Tf money uid coeta of aoettun obaooery suit; to be t^ed 
by tbe premier offloer, and he b^cane a bankrupt pluvious 
to die taxation, the Court hdd, upOn the authority -of k 
case cited to them (a), that ssc^ coeta did not become a 
debt till tbey were taxed, and, eonseqiieillly, Were not 
proveeble under the commiSBion, fuidtbat payment of 
thera might be enforced by &ttaehment(A). 

The Court will not grmt an attacbment against an ad- 
ilih]istrab>r where the subiniBsidn was 1^ the itieestate(c) ; 
and where an executor or admnaistratcMr has hhnielf sub- 
mitted he cannot be attached for non-payment of moUey 
awarded to be due from the testator's or intestates estate 
without Hiying by whom it shall be paid(<f). 

The attachment must issue against tbe party to the ne^ 
ieord, for where a submission by A, mtA K, a nominal 
plainti$ was made a rale of court, but the award not hav^ 
ing been made in time the matter was referred to another 
arbitrator, by A. and C. tbe re^ parties to the suit, th6 
Court refused to grant an attachment for ncm-perfffl'fflanoe 
against C, he not b^ng a party va the rec(»ti; at aU 
events, the Court said, the second submissicn should have 
been made a rule of conrt to authorize the application, aiid 

(a) Ex forit Sneapt. Cooke Banirnpt Law, SIO. Collen Btoknpt 
Law, lOr. 
(i) R.e.D«Tii,9E.R.Si8. 

(c) Newton e. Walker, Willes, 315. See JOMs r. Tyler, aiitt. 

(d) Peanoii v. Henry, i T. B. 6, 
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tbey decliaed going into the merits altbough tbe other 
party bad offered to waive tbeobjectioiM(a). 

It seems tbat, wbere tbe party applying for the attacb- 
ment is directed by tbe award to perform certain actS) 
&C., there should be an affidavit that be has done all 
io fab power to comply with the directions of the arbit- 
rator (i). 

An attempt was once made to compel a busband to per- 
form an award made in porso^ce of a submiuion by the 
wife, when &Jiine sole : but^ though doubts were enter- 
tained upon tbe matter, no attachment did isaue (c). 

In any case wbere exceptions are taken to an award, 
non-performance, while the matter is pending before the 
Court, is not punishable by attachment^ altbough the 
award be afterwards affirmed {d). 

If the award be lost, a copy must be produced, aubstan- 
tJsted by affidavits^ end the attachm«it will issue as upo4 
tbe origiaal (e). 

The Court of Common Fleas, in one instance, allowed 
a'party to enter up judgment in pursuance of an award, 
upon an affidavit that such award had been made and sent 
to the plaintiff's attorney, who was dead, and that it was 
not to be found amongat his papers, or elsewhere (/). 

It has been said, tbat a party may Jk taken on a Sunday 
upon an attachment for non-performance of an award {g). 
But the Court of King's Bench subsequently denied that 
position to be law, and said it had been settled, of late 

(a) Owen B. Uinl. S T. R. 64S. 

(6) See Standi; c. HemiDgton, i Msrcli, i76.i 6. Taunt. 561. 8. C. 
iutcChBp.VI. p.l5S. 
(0 Cromp. Prac. STS. 

(d) Morrii V. Rejmoldi, Salk. 73. Ld. Rijm. 837. S. C. 

(e) RobinMMi V. DavU, Strange, 5i6. 
(/) Hill D. Towniend, 3 Tanot. 45. 

(r) See «xpan« Whitcbarcb, 1 Atk. bT. 
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years, that an attachment for non-performance of ao award 
was only in nature of a civil execution (a). 

The privilege of a bankrupt from arrest during bis exa- 
mination, extends to the case of non-payment of money 
under an award where an attachment has issued (i). 

The decisions seem somewhat contradictory, as to hoir 
far a party is barred from having recourse to an action or 
an attadiment, after having once elected how to proceed. 
In one case (c), it was said that the party might sue npoB 
the bond] and afterwards resort to the new remedy by 
statute; and this, although he had obtained judgment; 
for perhaps he might esteem an attachment upon the rule 
of Court a more quick and essential remedy, than suing 
out an execution upon a judgment In another instance((Q, 
it was moved that proceedings might be staid in an acUon 
of debt brought upon an award, on the ground that the 
defendant was actually in custody upon an attachment for 
noQ-performance of the same award, and that the adoption 
of one remedy was a virtual waiver of the other. In an- 
swer, it was urged to the Court that, in cases where aq 
action had been brought* proceeding upon the attachment 
was irregular, since the party could have no better remedy 
upon the attachment than by action ; but thal^ in the pre- 
sent case, the attachment was first resorted to, and that 
this ought not to debar the party from bringing an actioO} 
the greater and more beneficial remedy. Salk. 73. was 
cited as in point. The Court agreed to this doctrine, and 
refused the motion. 

Upon another occasion (e) it was held, that if the party 
have already commenced an acUon, he must discontinue 

(a) The King f>. Myera, 1 T. R. 166. (b> 3V«*.S54.eziiar(*Pwker. 

(c) Clarke e. Elwick, 10 Mod. SSS. Aaoo.Salk. 73. 

{d) Ptttnaati.Orois,tB»TDaid,13T., 

(e) Stock uiil Huggens v. De SmiUi, Ca. temp. Hard. 106. Andrewi, 



b, Google 



Hfe COKPlfeLLIirG PESFORHAMCE!. 

it, in order to fimnd a motion for an attachment In this 
case, Lord Hardwicke gaTC bis opinion tliat no attach- 
Ineat coald be had while an action was priding : Aat, as 
to the case in Salkeld, no action was depending when the 
attachment was granted ; bat that It would admit of great 
Sonht, whether, when the plaintiff had got bail to his ac> 
'tion, the Court onght not to have stopped the attachment. 

In the latest case <^ which I am arware, the Conrt of 
Common Pleas determined, that a parly haTing once 
ialected how to proceed, should not change his mode of 
remedy ; and tJhey wotdd not permit ^e plaintiff, Aongh 
desirous of doing so, to waive an action which he had . 
commenced, in order to obtain an attachment (a). 
' TTie point seems tolerably clear, therefore, that if'i 
party have already commenced an action, no attachment 
vrill be granted. But the circiimstances differ widely, 
where recourse has been had to the attachment in the first 
instance, and after having obtuned it, ^e party thinks fit 
to proceed by action : in tlie one case, the Coart have A 
ffiscretionary power to exeruse, but the suing out of the 
-writ, in order to proceed by action. Is ex debitajustitia: and 
the only way in wiiich die c/bjection could be brought be- 
toTS the Conrt, wonld be by pleading specially in bar, that 
an attachment had ah^ody issued; and I imagine there is 
Do precedent of sac^i a plea. 

7fae great advantage of obtiumng a jndgment'is,l)iM exe- 
cndon will attach upon the defendant's goods (&} ; ^ereas; 
in the other case, the person only is in jeopardy, and if 
Ute party die, the attachment is at an end (c). 

"Wliere the payment of money is awarded, and the party 
dies in execution under the attachment before it is paid, 
no Scire Jmiias can issue agatiut Che heir or t^e execotor to 

(a) Budle; v. Loveday, 1 B, & P. 81. 
(fr) Patenoo V. Oron. 9 BHnard, ei7. 
(e) WebttM V. Bubop, t Vera. 444. Free, in Cb. lis. 
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the Court, is not in ttiQ nature of a judgment, but the at> 
tacIiineBt muBt be [woswuled, as io the case «f a coDteinptt 
which dies with the pereoa (a). 

It is very usaal, opoa re&Tuicfs b; order oEnitipnMs, 
to take a verdict by c(»iaeDt« sot^ect te the award of aq 
arbitrator as to the amount of the dom^es. 3ut the suOt 
for which the verdict is nominally taken in such casee» 
is net to be conndered in ike nature of a penalty fof 
which the plaintiff loay enter up judgment, aqd thereby 
levy interest, ^leriffa poundage, &c. He can only eiuev 
up judgment for the SMm determined by the arlutrstor (d). 

Is the case of X<ee v. Lingard (c), nher^ upon a quest 
tkm of account, a verdict projormd was taken by consent, 
subject to the award ^ aa arbitrator ; a sum Was awarded 
less than that for which the verdict was taken, and it. was 
contended that the plaintiff was al liber^ to eater up 
judgment fcMT the sum so awarded, witboat previondy ^>- 
plying to the Court. On the other side it was nrged, 
that the more asimt courie Was, to move the Court fbc 
leave to enter the verdict for so much as the arbitrator 
awarded, and afterwards to proceed to final judgoteat aul 
execuUoo. 

Lord KEMroR eziwessed himself upoo the pcant as f(d- 
lows ; — ** With respe(4 to the princqwl question, I do not 
find, ap<»i referring to the Master, that there is ac^. such' 
settled proctke as has been stq>poBed, requiring a pltm*-' 
ti£^ for whom a sum of money has been awarded, under 
such a rule of reference as the present, to apply firat tar. 
the leave c^ the Cour^ bc&re be can enter vp his judg^ 
ment for the sum so awarded. Upon prino^jle, it i^ifwan; 
to me not to be necessary. It in t^sa. a mtfterof cdo- 



(«> VttuUr p. Bubop. ) Vem. U*. PWC. In Ch. sn. 

0) Sta note t? next cue, Lee o, Lingard, i E. R. 400. 
.<c) 1 B. K. 400., and tea mcc. Bonmdatet. HiUheiMr, a B. ft P. t»k 
(d) 1 E. B. 403. 4 E. a. 510. 1 ft. 4 P. 400. 3 B. & P. tit. 
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venience, and in lurtberance of justice at nisi prius, where 
matters of account between parties are to be investigatei]^ 
to refer the amount to be settled b; an arbitrator, who 
may have more time and opportunity to make tlie enquiry, 
and arrive at a proper conclusion, than the jury are able 
to do; a verdict, therefore, is takea pro Jbrmd, subject to 
the award of the arbitrator, and afler he has ascertained 
the sum to be recovered, such finding is in the place of 
the verdict, and must be considered the same as if the 
jury bad orij^nally found so much to be due, and then all 
the same consequences ensue. The plaintiff is only en- 
titled to enter op his judgment for so much, and the suni 
for which the verdict was nominally taken, cannot be con- 
udered as in the nature of a penalty, for which the plain- 
tiff is- entitled to enter up judgment. If the jury had, in 
the first instance, given their verdict for the sum awarded, 
the plaintiff would have been entitled to enter up his 
judgment afler the four first days of the ensuing term, and 
then he would have been entitled to sue out execution 
immediately afterwards. A pause is allowed for those 
four days, to the party against whom the verdict is given, in 
order to afford him an opportunity of applying to theConrt 
to rectify any mbtake which may have been committed. 
Here the defendant has had the benefit of a longer delay; 
for final judgment was not entered up till the 14th of No- 
vember. The awafd was in the place of the verdict of the 
jury ; and as there is no rule of practice obliging tlie party 
to apply to the Court for leave to enter up judgment for 
the sum awarded, I see no reason for making such a rnle 
now. Therefore (a), subject to the deductions which have 
been mentioned, let the execution stand."" 

It is, however, necessary that before entering up judg- 

(a) The pliintiff liid included in tbe mm for which he had sued out 
eiecntion, interest od tiie suin mmrded, wbiob, aa well as items for ihe- 
riff's poondafe, &c. Lord K«nyon would not allow ;' Unt see 3 Camp. 
N. P. C, 4G8. Finkorn and otliera v, TvckingtoD. 
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tnent, the plaintiff should take out the common rule For 
judgment— 'thfls a verdict was taken by consent for 500/. 
subject to the award of an arbitrator under a rule of 
Court, who afterwards awarded die defendant to pay 3961. 
7&. QtL, and the coBts of the cauro and reference. The 
verdict was accordingly entered up for ihe sum specified, 
and after notice to attend the taxation of costs before the 
Master, which the defendant omitted to do, the' costs of 
tbe cause and of the reference were taxed, and the judg- 
ment was signed the same day, without any previous rule 
to sign judgment being obtained liy the plaintiff. The 
case of Lee v, Lingard was cited to the'Conrt, as an au- 
thority for such proceeding ; but, upon reference to the 
MsEter, it was held clearly, that a rule to sign judgment 
was oecesBBfy before judgment entered {a). 

In B case in the Common Pleas the Court decided that 
personal service of the award is not necessary to warrant 
the issning of execution upon it, tins being required only 
in cases of criminal process ; and that what would be indls- ' 
pensable in order to ground a motion for an attachment, 
is not so here. The case of Read v. Garnet, which says, 
that an affidavit of the doe execution of the award, and of 
a demand of the money, are equally necessary upon an 
application to have the postea delivered to the plaintiS^ as, 
in applying for'an attachment, was declared not to be law, 
"Indeed," Heath, J. observed, "many of the cases re- 
ported in Barnes are not law" {b). 

The parties on the same side are not without their re- 
medy, in «ase «ither of them should sufEbr by the default 
•f bis companion. 

Where two or more are jointly and severally bound, 



(a) Hayarard v Ribbani, 4 E. R. 31«. 

(b) Sorrowdate e. Hilcbcner, 3B.&P.S44. ace. HiggEiuon v. NesbEr, 
1 B. & P. ST. OrioieB v. Nnish, ib. 400. coNfm Barnea, 97. 
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each, we have <een, is responsible for the performaiice of 
the acts awarded to be done by any with whom he is 
jointly a party ; but a compensation may be recovered by 
tim who actually performs the award from such of his co. 
obligors as negleot their share of the duty imposed by. the 
award. Thus, where ariutrators directed that each of 
two parties should pay a moie^ of the ewt^ and one 
party, in order to get the , award out of the haads of the 
arbitrators, paid the whole; tbe Court held that be might 
have an attachment against bis co^rty, to f»mpel r«payt 
ment <^a moiety of such costs (a). 

And a par^, so situated, may have recourse to an act 
lion, if he prefer such mode of jfffoceeding. Thus where 

A. and B. entered mto a joint contract to supply a vessel 
with goods within a stipulated lime ; and, having foiled 
to do so, the owner made % demimd upcm A., who con- 
sented to refer tbe amount, and whoi ascertained, paid it, 
(he Court bejd that he might wall proceed by suit against 

B. for the moiety (fij. 

And in a late case^ upon the reference of an action by 
an attorney for business done, the arbitrator aw*rded 75^. 
costs of a nonauit to be paid by the plajoti^ that tbe de-* 
fendant should pay so much of the bill for business dtma 
by the [dabti£^ in capatnty of attomey,. as tbe Master of 
the King's Bench should allow, and that the costs of tha 
award should be paid equally by the parties. The Master 
allowed 171^- The defendant paid the whc^e ariulv^ioi; 
fee, and obtained an attachment against the {^intifffor 
the costs of the action and a iRoiety of the sHMlratioB 
costs, amounting to 89^ 3s. Qd. The defendant became 
bankri^t, and the plaintifiF proved under his ooDunlsaton 



((■) Hiclu «. RidiardgoD. t B,&P.93. aco. Stokei «. Lewit. fSniitt'* 
Rep. IS. 
(5) BaroweU «. Minot, 4 Moure, 340, 
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ibe diffijeiwe between 171/- and &9/. 5s. 6d., which Uie 
Court held that he was entitled to set off against the 
large sam, without a special application to the Court (a). 
. The report of the Master of the Crown-office that a de- 
fendant and his attorney are in contempt, for not obeying 
an award and filing a bill, is to be taken as a conviction; 
sndon the defendant being brought up for Judgment, the 
Court will not receive [^davits in denial of the contempt, 
but <Hily in mitigation of punishment (b). 

. Aprisoner, in execution on an attachment for non-pay*- 
mentof costs under an award, is wilJiin the compulsory 
clause of 32 Geo. II. c. 28, coupled with the S3 Geo. III. 
c. 5., and bound, upon the request. of the party to whom - 
the costs are due, to deliver in a schedule of his estate nnd 
efifecta, and to make an assignment for the benefit of bis 
creditors, or to be transported for seven years (c). 

Performance of a parol award cannot be enforced by 
attachment, " on account of the great uncertainty and 
confusion which would be introduced by admitting either 
parol submissions, or parol awards" (d). 

In a case where, pending a reference, the parties agreed 
hf parol that the, arbitrator should determine as to a lease 
to be granted, the Court of Chancery held such agree- 
ment to be within the statute of frauds, and refused to en- 
force the award which directed a lease to be made (e). 

Ad award of. commissioners under an inclosure act 
suy be enforced by mandamus-(/), 

If there appear good ground for concluding that an 
arbitration is merely colourable, it seems that the Courts 

(a) Fifei v. Adams. 4 Taunt. 63ie. 

(i) Couliou e. Graham, i Chit Rap. 57. 

(c) R. t. Cnrwen. 1 Moore, 494, 

(d) Hickman i. Hnthor. M. T. Geo. L Sir Peter KiaC* Sep. C. B„ 
alto Via. Arbit Supp. H. a. i. 

(t) Wallere s. Hoi^n. I Cox. Ca. in Ch. 369. 
(/) TiM. Vnc. 897. 
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•will not interftre in siquport of it. ThiH, wbore A. and B. 
had referred certain natto^ in dilute, (B. submitting for 
his sob C, a minor). C, after coming of age and after the 
death of iB., did varioiie acta under the avmrd, believing it 
to be abon£jlde suhmissioa and award ; bat eome time af- 
terwards be-found the uncc«rected scroll of the Euhmission 
and Boiae letten by one of Ae arbitrators, from whid> it 
appeared that they had not been left to tbeir <ma free 
judgment but had been booad down by a jvevioui ^ree* 
inent or compromise between the parties, so that the 
transaction was in reality to carry into effect an agnee- 
ment, under the coloar of an award ; and the House of 
Lords determined that this was not a valid transaction, and 
that the award was not binding upon C. (a) 
CmRpetluv per- In cases where the payment of money 

farMmce bi/ « sione is awarded, the proper mode of en- 
<tftq» ly. forcing performance is by applying to the 
courts of law, except the award be made pursuant to an 
order of a court of equity : under sBeb circumstances, 
that court, it seems, will decr«e performance although the 
award be only to pay money. Whenever any thing is di- 
rected by an award to be done in specie, as to convey an 
estate, or the like, there, a bill in eqnity for specific per- 
formance will lie {b). 

k appears fnftn the case of Wood n. Griffith (c), 
that a biU will lie ior the ^^eoific peFformanoe of an 
award, because the award supposes an ^neement between 
die parties, and the bill only calls for the specific perform- 
vnoe of an agreement in anol^r shape ; but that fh« 
Oeurt will -not apply the same principles in enforcing 

(a) -Hinle o. Maole. 4 Daw's Rep. 363. 

(i) HiycHardy. 3P. Wms. 187.— SeeltonipMMe. Noel sad otiwri. 
1 Atk. 6i. Uid« o. Cootb, 6 Vei. II. Mitoy o. Otrj, i* Ve*^ 400. Vin. 
Arbit. 1. a.4,5. 

(e) 1 Swantton, Rep. 4S, 
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an ngrcement ' «B^MdietL in tife shape <^ ao avanl, as in 
the oi»eo( a common agreeineiit : having submitted to 
a judge chosen by tbemaelTei^ the parties give to his acts 
an aatbority which the Court would not give to it« own. 

A di&tiaction, however, is to be ob^rved between cases 
whore the refecence was with the intervention of e court, 
and wiere it was entirely the act oF the panies : in the lat- 
-ter, there must be an acquiescence in tbe award by the^, 
a part perfornunce, or proof of some aiUiseciaent agree- 
ment to have it executed, in or,d&i to induce the Court to 
■interpose (a). 

In the cue of Bishop v. BiBfK>p ((), the HiOBd Chan- 
CELLOiit declared that, where the plaintiS* had psifonned 
has paft of the award, it was a proper suit in equity to 
compel the defendant to do the same, although the refer- 
■anoe were not originally hy order of the Court. And in 
another instance of a voluntary award and reference not 
-directed by the Court, the Master of the Rolls ordered 
rprecedeots to be searched, anul then declared that he saw 
no reason &x interference ; but, upon a second hearing by 
4he I^ord Chancellor, performance was decreed, tke award 
having been in part ereeuied{c). 

In another case it was awarded (c2) that the plaintiff 
.Ihotlld pay to the defeudant 10/. at a particolar day, and 
SO/' at a subsequent day named in the award, and that the 
.other pwty ehonld pi^ocure his wife to j<hii with him iu a 
.fifie and tle«d of ui^n, and 4>ei)aby f:oany certain pre- 
mises to the former (e) : the 10/. was paid and acceptei^ 

(a) Eyre i. Good and another, S Rep. in Ch. 19. Hiompsoa v, Noel 
and others, 1 Atk. 59. Hall e. Hardy, $ P. Won. 1«7. See Berry e. 
Wade, Ca. temp. Finch. 180 ;*and IT Ve». S4I. 

(6) 1 R«p. in Ch. 76. See Poole v. Pipe, 3 Rep. in Ch. li. 

(j) Norton o. Mwoall, i Rep. in Ch. 157. ace. Soott v. Wnj, 1 Rop. 
■■ Ch. 43. 

(d) HaU «. Hardy, 3 P. Wns. 187. 

(0 SeeaitolhiapointEmery ii.Waie,5Ves.848. 
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and the SOI. was tendered Bt the appointed day, Imt the 
defendant reFused to Mfil the duty imposed upon him, the 
Master of the Rolls bad no difficulty In decreeing a specific 
performance. 

On the other hand in a case(a} where the plaintiff in 
equity had not himself complied with the directions of the 
arbitrators, and, upon another occasion(A), where neither 
party had performed any part of what was awarded to be 
done, the Court of Chancery r<efased to carry the respec- 
tive awards into execution. 

In all cases a court of equity exercises an extensive di*^ 
cretion when called upon to enforce obedience toAn award. 
Sometimes, where a court of law would consider a party 
as bound to performance, a court of equity will refuse to 
compel it: sometimes, where, in a court of law, an award 
could not be supported, equity will decree it to be per- 
formed. 

Thus, it has been determined that an award, not com- 
prehending all the matters referred, cannot be enforced is 
equity, as not being consonant to the submission (c); 
whereas, unless the submission had been conditional, io a 
court of law, as we have seen, this would form no objec- 
tion to it 

On the other hand, in the case of Norton v. Mansell {d), 
where the award was declared to be extra-judicial, and not 
good in strictness of , law, yet, under all the cireuiMtanoes 
of the case, the Court of Chancery decreed peribrm- 



(a) EwesandReeTee. BliAwell, Ca. temp.Fhich. M. 

(A) Bisbap o. Webateri Ab. Eq. Cs. 51. 

(e> Hide o. Petit, 1 Ci. Ch. 185. Col««I e. Child, ib. 85; but we 
Hide V. CoDth, a Vem. 108., alio dkt. b; Lord Tborlow, din. from 
Hide «. Cooth, In Price «. Williami, S Bt. (A. Ca. 163. 

(d) 3 Vern. it. 1 Hep. in Cb. isr. 8. C. lemble aec. ^ip o. Cbun- 
bcriain, citrd Vin. ArbU. I. <■. S6. in tntii. 
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In «notber ca«e(a), certain disputes concerning lands 
bavi^ b«en referred, the arbitrators, in awarding them to 
one parly, omitted the word " heirs", (hough by no means 
intending to limit the property to a. life estate. The omis- 
sion being pointed out to them, they, by a writing under 
tbeir bands and seals, declared that tbey meant to give an 
estate in fee. Many years afterwards, these premises 
were conveyed to another person, and it was attempted to 
impeach the title, on the ground of the faultiness of the 
award by which tbey had been formerly given. But the 
Lord Chancellor, having examined the depositions of the 
surviving arbitrators, and consulted with two of the judges 
upon the point, decreed against the claim set up on this 
ground; though, at law, it seems that the parly could only 
have been benefited to the extent of the original terms 
of the award (b), 

Tbe same principle appears to have been acted upon in 
another instance (c)» where the Court refused to reverse a 
decree, on a bill of review, which bad been made sixteen 
years before, in consequence of a reference to settle the 
differences between the parties, though the plaintiff, in the 
bill of review, assigned for error, (hat the cause having 
been referred to four commissioners, three only had certi- 
fied ; that the lease, on which he now insisted, was not 
then in issue^ and that he had never assented to the certi- 
ficate. 

In a late case of the Attorney-General v, Clements, an 

(a) Scottc. Wray.l Bep. in Ch.45i see Poole n. Pip«, 3Rep. InCh. 
11. 

(t) In Ibe case jast cited, tbe arbitrators had provided, that, if tojr 
doubt arose npon the wording of the award, the j shoald l>e at liberty to 
eiplain Oteat; which (he courts of law liave, more than once, detetmiDed 
that arbitratOTS cannot do. See I £i^. Rep. 315. CrD.Jac.584. Winch 
r. Sanders ; Dor alter the award, Irvine r. Elnon, 8 E. R. 5i. Palmer 14^. 

(c) Ooddard ■>. Goddard, 1 Rep. in Ch. 74. 
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hifbrmation at the intlauce of the trustees of St. Jahb's 
Hospital had been filed, and subsequently all matters in 
dispute referred, and an award made, and cotifirmed by 
the Court of Chanceryj which Court were now called 
upon, by petition, to act upon the award, by enforcing the 
renewal of certain leaftes directed by the aWard. Lord 
Eldon, Lord Chancellor, expressed doubts as to the ju- 
risdiction of the Court, but, under the particular circum- 
stances of the case, and it being shewn that Lord Hard- 
vicke had twice, on similar applications, acted upon the 
award, the Court granted the prayer of the petition (a). 

The proper motion to a court of equity, in case of non» 
performance of an award, under such circumstances as al- 
low of its interference^ is, tliat the defendant may stand 
committed. Notice of which motion must be served, per- 
sonally, upon the party {b). 

It may not be out of place to introduce here the case of 
Hutchison v. Hodgson (c), where, Upon a reference by 
rule of the Common I^eas, after a hill 6ied in the Exche> 
quer, the award directed, that all suits at law end in equity 
should be discontinued, and the Court of Exchequer were 
moved to dismiss the bill; but the Court said, " You have 
mistaken your remedy ; we cannot act upon Ae awards 
If the plaintiff proceed in his bill, your way is to move 
for an attachment in the court of which the submission 
was made a rule : so if he reliise to dismiss his bill." 

A court <^ equity will not compel the specific perform- 
ance of a covenant to refer disputes to arbitration{(^ 

A party cannot be compelled to discover a breach, by 
which he may charge himself with the penalty of a sub- 
mission-bond (e). 

(a) 1 Tamert Bep. 98. (i) 3 B*. Ch. Rep. 3S9. (e) J Aiwtr. 361. 
(d) Sec 6 Ves. 81S. sec. diet, by Lord Eldon, Ld. Ch., 3 B. & F. 444. 
(f) Bialiapv. Bisbop, 1 Rep. in Ch. 7«. 
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RELIEF FROM PERFORMANCE- 

The groBods upon which a pKTljv after baviog submitted 
to a reference, may resist perrormatice of what the arbi- 
tntora direct, are twofold : — sach as are extrinsic to^ or 
appear t^ioa ttie &ce q£ the award. 

To the tbnner class bckaig all objec- Extrmik 

tions wristng ont of the miscoaduot or o'tr«(Hw. 

mistake of the arbitrators, or their inabi- 
li^ to jtidge, from not Iieing Biade aoquainted with all 
the circumitances of the c»e. 

To what extent ihesa objoetioiu shall prevail, has. been 
alreatiy discussed ; we are qo« bo consider in what shape 
diey must be brought before the eye of the Court. 

By tbe eut. » and 10 W. 3. c. 15. $ 2., it is enacted, 
" That any arbitration or umpirage procured by corrup- 
** tisn or nndne meaas, AM be judged and esteemed void 
" mid of aone effect, and accordingty be sat aside by any 
" court of law or eqotty, so as complaint of such corrup- 
" tioa or aadue practice be made ia the court where tlie 
*' role it Blade for subraissioa to sneh arbitration or nm- 
** piiagc befere the IsaC day of the next term after such 
" atbilratiDn or umpirage mode and published to the par- 
" ties; any thing in tbe act of parliament to the contrary 
" notwithstanding." 

This clause, however, is not to be construed too strictly; 
any other objections, which em phuoly deAon the award, 
may be urged in the same manner as those feunded upon 
corrupt conduct : such as, that the arbitrators or umpire 
have altered the awaird, after nutioe to the parties of its 
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being executed, and ready for delivery (a); that they bad 
not, at the time of making the award, GufGcient documents 
or information from which to draw a correct opinion(£}. 

This class of objectiam may form the subject of a direct 
application to the Court to set aside the award ; but they 
cannot be shewn for cause against a rule for an attachment 
for non-performance(c}; nor can the improper conduct or 
partiality of the arbitrators be pleaded in bar to an action 
upon the award or the submission (d). 

But where a party had becomo bankrupt, after award 
niade,the Court refused to set it aside, saying, that, if an' 
action be brought on an award and bankruptcy be any an- 
swer to it, it may be pleaded, bat is not fit to be decided 
on motion (e). 

And the Court refused, on motion, to set aside an avard 
on the ground that the submission had been obtained by 
fraud : the application, it was said, should have been to 
set aside the order making, the sabmission a rule of 
court(/). An opinion was expressed, that, if an action 
were brought on the award, tlie defendant might plead no 
sabmission, and shew the fraud, which would authorise 
him to treat it as no submission : or, if an action were 
brought, that the defendant might plead no award, and 
shew that the submission had been obtained by fraud (g'). 
The mode of setting aside an award is by application to 
the court in which the action was depending, when tbe refer- 
ence is by rule of court or order of nisi prim : or if there be 
BO action depending in tbe Court, of which the submission 



(a) Henfree o. Bromley. 6 E. R. 810. 
(A) Ztcbar; v. Sfaepberd, s T. R. T81 : 
(c) UolliBdv. BTi>du,6T.K. 161. 
(i) BraddicL e. ThompwD, 8 E. R. 344. 
(«) Snook 0. Hellyer, i Chit. Rrp. 4S. 
(/) Sackette, Owea,3 Chit. Rep. 38. 
(f ) lb. by Ofbbi, C. J., and Thompira, B. 
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is madfl a rale under the statute. Unless the spplicBtioD 
be founded on some objecUoD to the l^ality of the award 
appearing on the face of it, there must be an aGSdavit 
stating the grounds upon which it is made ; and it is usual 
to have an affidavit of facts in answer to the application (a). 

By a rule of the Court of King's Bench (£. T. ISfil), 
it was ordered that, >d future, where a rule to shew cause is 
obtained in that Court to set aside an award, the several 
objecljonB thereto, intended to be insisted upon at the 
time of making the rule alisolute, shall be stated in the 
rule to shew cause (It). 

Where the reference is by rule of court, or order of 
nisi priuSf there being a cause then d^iending, the affida- 
vits in support o^ or in answer to the rule for setting 
ande an award, must be entitled in the cause ; after the 
rule ntn for attachmoil; the affidavits in answer most 
be entitled " The King v. ". Where the submis- 
sion is made a rule of C(>urt under the statute, there being 
no cause depending, it is not necessary that the affidavits 
should be entitled, or they may be entitled, *' In the mat- 
ter of, &C. In practice it is usual, when a rule for an 
attachment is moved for, to oblige the party who com- 
plains of the award, to move to set it aside, unless the ob- 
jections appear on the fece of it; and then both rules come 
on together. This gives the other side an opportunity of 
answering the allegations on which the objecdons to the 
award are founded (c). 

In the case of Harrison v. Orundy((J), the Court held, 
that they could not entertain any applicaUon to set aside 
an award, until the submission were made a rule of court ; 
and that a consent in the submission-bond to make the 
award a rule of court, instead of the submission, would 



(a) Tidd, Ptac.(8lliedlt.)B97'. (A) See 4 B. ind A. 539. . 

(c) See TM. Pcm. 097-., •od 5 E. R. f 1, d. (i) Struge, lirs. 
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not wmrniDt their interposing. Bui, upon s subiequenc 
Occasion(ii), in the Commoo Pleas, it h»TH^ been objected 
that SD agreement to make the award a rule of court, 
wonld not autborue an application to nuke the sabmiBBioh 
a rule of court alio ; and the tasuawutioned cote of Har- 
rison «. Grundy being cited, the Court disaUowed the ob- 
jediott, « the same time declaring, that the case adduced 
Wa» etiUU«d lorery little cfedit. 

StiU more rcceotly(A), in the Court of King's BencJi» 
wfere, in shewing cause agaimt a rule for setting aside an 
award, it was urged that the Court could not entertain js- 
nsdidioQ of the matter, becBuse the consent in the sab- 
BiisnaD*bond was, to make the award a n^ of eourt in- 
stead of the sttbmissitn, and the same case of Harrison d. 
Onindj wBs oled ; the Ccnrt referred to a Gaw(c), fur- 
nished by the Master, where llie •ubausaion providing, 
that the award should be made a rule of court instead of 
the agreement to submit, was held to be no objection ; and 
this Lord ELLBtrBOBouoK said, was " the later and more 
sensible dcteroHnation, and, therefore, t^e Court would 
abide by it." 

It would seem, from «Bie cas^ that the sabmissian may 
be made a rule of court, atler the award is delivered (d)t 

The ^ma within which the motion to set aside an award 
for any extriasio objeelioos must be made, is, as we have 
seen, limited by statute. 

In one instance {e), where it was a question wbetfaer 
an application to set osidtt an awiwd came toe iatey the 
awa«l being under a sidimission within the statDt« ot Wii- 

(■) Soffinis •. HerlMt, t Bo*, aad Pifl. 4U. 
(b) Pedtey «. WntvaMt, 3 E. K. «a3. 
(0 PoiteU V. Phillip*, E. 30 G. 3. 

(d) Alardei i. Cambel, 1 Barnard. 159. See Spettigne c. Carpenter, 
s P. Wait. sta. 
(«} FiMMCMd nife v. Pmtegw, C^mp, S3. 
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liam, Lord Mahspibld obeerred that the first clalue of 
that act was inaccurately penned, yet that the meBoing of 
it was sufficiently explained by the proviso in th« second 
sMtion i ftnd his Lordship Euud he was extremely clear* 
ttottt the words of the proviso, that the time of ot^ecting 
to an award is expressly limited to the last day of the 
lerm next after it is published. Lord Mansfield also de- 
clared that, where no objection is made within the limited 
tiBM, the other side may apply fi>r on attachment to en- 
force the perfbrtaance of the award. 

The Cotirt will not, on the last day of term, take a mo- 
tion fi>r a rule nisi to set aside an award ; nor can conosel 
be beard on that day, to shew cause against such a rule; 
but the same must be enlarged and made peremptory &r 
the next ensuing term, and when the submission is by 
bond or other writing under the statute i^lioatian 
to set aside die award must be made before tfae last dajr 
of the terni nest after it is made (a)^ 

It has bMD determined, that this reitriction, in point 
fif tine, imposed by the slatnte, is ikM Confined to ollyeo- 
tioos grounded npon the misconduct of the arbitrators, bttt 
extends to all direct applications for relief under the 
award (£]. In oBe case, Lord Kxbtoh said,—" After the 
beat consideration that I can give the tntyect, and I have 
frequently turned it f n my mind, since the case first cane 
before the Court, I am of c^inion, that the. soood con- 
struction of the Act of Parliament is, that if a motion be 
made to set aside an award for extrinsic matter, it must 
be made within the time limited by the act, namely, be- 
fore the end of the next term; but that an application for 
an attachment, for not peribrming an award, may be re* 



(a) Tidd. Pract. S98. 

{b) Zacbu; e. Shepherd, t T, E. >B1. Ltwudete. Lownde*, 1 1£. R. 
376. Barnes, 55. 
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listed at any time for defects appeanng upon the iace of 
the award iUelf." (a.) 

A distinction, however, is to be obserred betweien cases 
where the sabraisnon is by rule of court under ibe stotuts 
and where it is by verbal agreemmt(&), or by order of 
niti priut(c); to these latter cases, die statutory limita- 
tion, as to the time of applying for relief does not extend. 
Upon one occasion) where an award was made under an 
order of nisiprius, and the party snffered a whole term 
to elapse before he applied for relief, the Court retused to 
entertain the objection that he came too late {d). 

In a recent case of a reference by consent under a 
judge's order(e), the Court of Common Fleas said, that 
the limitatiott of the act applied only to cases where an 
original audiority was given by it: ihtit, where a ctmse 
was referred to arbitration, the Court still reserved a su- 
perintending authority over the award, and that it was 
discretionary with them to afford relief, even though the 
time limited by the Act of Parliament had elapsed. But, 
in the exercise of this discretion, the Court declared that 
they should, in general, prescribe to themselves the -same 
role as the. statute had prescribed to them in certain cases; 
and that, al^iough under particular circumstances they 
night think proper to interfere, yet that they by no means 
intended to hold out to parUes, that api^icalions to set 
aside awards, where the submission had not been entered 
into by bond, might be made at any distance of time. . 

. (a) Pedley v. Ooddud, 7 T. R. 73. See Anriol r. SmiUi, 1 Turner, 
lis. 

(t) Senbk, iM Ansel) v. Evtna, 7 T. R. 1. 

(e) AodeTBon r. Coieter, Stran)^, 301. Lucas tx dent, Markham «. 
Wilson, Barr, 701 ; and Me Borrondale e. Mitchener, S B. and P. t44> 
and9Vei.453. 

(d) Syngc r. Jervolie, B E. R. 465. 

(c) Roger* r.Dalllmgre,iHar«Iu]l, Rep. 471. 
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When a cause has been referred, and an sward made, 
t) party cannot more to enter a nomuit in the action, un^ 
less this be directed by the award (a). ^ 

In one case, where there was a suggestion of partiality 
on the part of the arbitrator, the Court seemed to think 
that, although this formed no defence to an action on the 
bond of sabmission, yet that the party might not be with- 
out bis remedy, if a proper case were laid before the 
Court upon affidavit, since he might more for discharging 
so much of the rule for making the submission to the 
award a rule of court, as restrained him Irom brtn^sg any 
Mil in equity(i}. 

An application to have an award referred back to the 
arbitrator must be made within the time limited by sta- 
tute(c), and where such application was made on an affi- 
davit that the party had procured new evidence since the ' 
reference, the Court held that the affidavit must state that 
there was some surprise, and that -the evidence was such 
as a reasonable diligence could not have obtained, and 
could not have been reasonably anticipated {d). 

The second class of objections which 
may be taken to an award, are such as /^^,fc,„„^. 
appear upon the face of it, arising from 
a want of some of those qualifications «4iidi have been 
enumerated as essential to its validity, or from the arbitr^ 
tor having stated the reasons upon which he grounded his 
decusion, and having clearly mistaken the law. 

Such objections may form ^e basis of a direct applica- 
tion to the Court to set aside the award(e); or they may 



(a) Petert t>. Anderaon, t Hanhall Rep. 23B. ' 
<i) Braddiclc v. Tbotnpscm, 8 E. R. 314. 
(<:) Zacbwj'o.ShepherdiST.R.Tai. 
<«0 Eardley v. Otlej, S Chit. Rep. it. 

(•] Lowndei r. Lowndei, 1 E. R. 3T6. Kent e. Ebtob and otben, 3 
E.H. 19; bttlteeHntcbiniP. Hntcliiiu, And. «9r., where it it Mid that 
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be urged in pleading to ao utiop for oQn-fm&tpiBjtct, or 
m answer to a bill id equity to coBipel perfonnaiice of tfae 
award ; or 19 shewing cause agudst s UMtion fpr an at- 
tactunent. 

in reelect of the time, nrithin wluob a part; nay av^ii 
himself of suck ob}ectMtH, thftre U BO limit, exc«pt vihm 
ho foaais upwi them a direct motioa to the Court for re- 
lief in which case, they ane governed by .the saope rule sa 
any extrinsic natter so brought forwards. 

The distuictioii taken ia tfats, that if tk«re be a pa^ati|bte 
objection upon the Sace of an award the proceeding to 
set it aside must be within the time limited by statute; but 
that it is oompeteot l» lihe Court, aAer that timeiuu «Js|«ed 
to attend to the ot^tion, where an aji^ticatJion is oia^ 
to enforce tile award by atlnobnent, in the same mana«r 
as if an action be broagbt upon an award, on the face of 
vfaich there is a palpable objection (a). 

Under wbidiever class of olyections the aj^licatlon for 
sdicf is nade, it must rest 00 a good 4bundatiiHi, or the 
rule will be discharged witli costs ; " awards are not tfi 
be set aside, and motions made for that purpose, on slight 
grounds" (b). 

And the Court wiU sot grant a second rule to set a«de 
an award, when a preyions rule for that purpioae has been 
^charged [c). 

Upon a reference of acdom aod an Award of a sum to 
be paid by each party, tike one eatiiled'to the larger jintn 
bcoDght an action for it in the Klng'sBewh. in order to 
make the oppoute park's set off safagatX to the lion «f hja 



the Court will not set ailde an award for defect* appearing »b liie ftwe 
of it. 

(a) See Jodgment of Sir Thooai Pkunet, Vlce-ChMCflUor, Anriol 
c Smith, 1 Tnraer Rep. 1(5. 

(Ji) ByLt)rdQteal>oraa^,Ch.J^3Clit.Beii.44. 

<c-) Itirt lMijvt,t cut. Sep. MB. 
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sttorn^ fiir bis costs, and die Court of King'a Bench re- 
Jiised to interfere eidser by eatercing the rat off or Or^len- 
ing die award to be oftncdled, it was adwitted that there 
was no precedent or a court having directed an award tt> 
be detivared ap to be cancelled (a). 

It seems that acquiescence in an award by the party whp 
aeeks afterwnids to DTertHm iE, will operate un&roHntUjr 
lo his case. Ilus, vn one nccasioD, it had been directed 
by an order of rererance, that the costs of reference, and 
the awardshould be paid by the defendant. The plaintiff 
■Dwrad to aet ^de the award, having {Mrevtouely received 
tile sboTe^nctitioaed cocts, and the Coart refused to enter- 
ttin tbeintotioB^ saying that, if no aw«rd hod been mad^ 
no costs would have been due ; that, 1^ accepting the 
costs of the award, the plaintifFhad admitted the validity of 
the sward, and could not now say that it was bad ($). 

In anolJ>er case, five parties agreed to j-efer the direqtioB 
of certain expensive improvements «id the apportioning 
of the CKpenae amongst them to an arbitrator, the subuiisf 
sifw bearing that the award shoiM be pronounced " be- 
twixt and the day of {omitlpjig the usual 
wards nacf to eome\ or between any fiir^er day to whidlt 
this Eubmissioa may be prorogated, and which be (thcAr- 
biHrator) is hereby empowered to -do at j^easure." Ilree 
of'Uie parties signed the submnssion iu March) ISll* 
Ae arbitrator prorogated the submission oQNov.i^J81]f 
and Nov. 2, 18 12. The two other parties signed the eub- 
mission, one on March SO, 1818, the other on Apnl 9, 
18 13, and the award was pronounced in May 181S, when 
the work was cbmpleted. An attempt was taade to iget 
rid of the award on the ground that'the time had expired, 

(a) SymondB e. Mills, 8 Taunt. SIG. 
{b) Keauurd o. Huiia,2 B. atid C. sot. 
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the arbitrator not having the power to make the two pro* 
nations before all the parties had signed the submis- 
6ton. But, it appearing that the party resisting the award 
bad seen the work going on in the interval between 181 1 
and 1813, without intimating any snch objection, be was 
considered to have waived it, and not to be at liberty to 
take advantage of it after the completion of the work (a). 
If the reGsrence be solely the act of the 

, Hilitf in equity. , . , , . . „ 

parties, without the intervention oi a 

court, no direct application caft, it seems, be made to a 
court of equity for relief which is not founded upon a 
Buggestion that the arbitrators have been actuated by cor- 
rupt motives, or have exceeded their authority ; or unlen 
the award appear on the face of it to be contrary to the 
rules of equity {i}. 

It would seem, too, that awards, made under a submis- 
sion by order of nisi prim, fall under the same mle(c). 

It has recendy been laid down that a bill in equity 
cannot be brought to set aside an sward on a question 
merely of fact, within the province of the arbitrators aiid 
decided by them; that, so &r, however, as it tends to prove 
the misconduct of an arbitrator, evidence of the merite , 
may be gone into(rf). 

The cases seem rather at variance on the question wbe- 
ther, after a submission has been made a rule of a court of 
law, under the statute a court of equity can grant rdief 
against the award. 

In one instance where the submisuon had been made 

(a) Jobiwlaiie v. Cheape and otbera, 5 Bow's Rep. tt>. 

(i) Cavendish e. , 1 Ca. Cb. 37?. See Chicot d. Leqne«iie, 2 

Vei. 31S. BrowD c. Brown, 1 Vern. 157. Cbampion o. Wenham, Amb. 
S45. WUIt V. Haccannkk, i Wils. 149. Wliitacie e. Pawling, S Vent. «S9. 

<<) 1 Vera. 157. 

(<f> Goodman v. Sajfen, t Jacob and Vidker, «61. 
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a rale of. the Court of Cownon Pleas, and an sttacbmept 
had been obtained tor Don-perfonoance of an award, an 
injunction was. granted by the Court of ChfUicery to stay 
proceedingd, and a bill for relief under the award was filed. 
The Court took no notice of an objection started, that the 
matter bad been examined in another court. The Lord 
Keeper dismissed the bill, but he proceeded upon the 
ground that no fraud or collusion had been proved, and 
that the damages given by the umpire were not outra- 
geous (a). 

In a case before the Court of Exchequer (i), a question 
having arisen upon the operation of the statute of Wil- 
liam, the Chief Baron observed that, before the statute in 
qnestion was passed, agreements made in any cause d^end- 
uig in a court of law, and afterwards made rules of those 
courts, had equally the advantage of that speedy remedy 
which was ^ven upon all extra-judicial agreements by the 
Act of Parliament ; but yet, that they were liable to be 
inq>ected by courts of equity, whether they were not at- 
tended by circumstances of fraud and misbehaviour : be- 
sides, as the law formerly stood, if courts of law had en- 
forced those agreements by attachments, for proper rea- 
sons, the courts of equity might have granted their injunc- 
tions : with respect to the statute of William, that this 
statute had, indeed, made an alteration as to the courts of 
equity in this respect, since it enacted, in general, that no 
injunction should be laid on such an attachment(c) ; but 
a bill to discover whether or not there existed partiality 



(a) BrowD v. Brown, 1 Vem. 157. 

(i) Atardet v. CambGll ■nd another, 1 Barnardislon, 151. 

(c) See Franco r. Franco, i CoiCh, Ca. 421, where an injanction for 
vrvat of an answer, wu {^ranted to restrain the defendanti from all prQ- 
cecitinga at law againat the plaintiff, on an awRrd,for payment of monej, 
which had been made a rule of the Coart of Kisg*) Bend); bnt »«s 
Eden on Injunctions, 43. 
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or improper conduct, was left as it stood bcforeroAd worid 
ndt a%ct the proceedings on the attftebmcnt. And tarn 
Lordship erted teveral cases where bills of thk tMiare 
had been allowed : and in particular one Instancey where 
a submission was made a rule of the Cotin of Commod 
Pleas, yet, nevertheless, the Court of ExdieqiMT examiUed 
all the drcnmstancec of the sward, which related to thtf 
partiality of it. 

In the case of Lord Lonsdale v. Litt)edale(a), upon an 
{plication to the Court of Chancery to set aside an award, 
theorder of nisi prita, authorising the sabmission, banog 
been made a rale of a court of law, an objection wis 
started, that the prCiper mode ctf proceeding wiinld havd 
been to apply to that court : the Lobd Chancklu>b said, 
" There is great force in the reasons urged ^inst the re- 
lief the ptunUff seeks ; but I must here take the casa>' 
made by the bill to be true, and I cannot look to aoy 
thing els^ but must forget all that I haVe occasionally and 
Judicially heard. The ground of this demurrer, that thla 
is an award made under the statute, can never hold. I 
agree with tbe obsen^tion in Lucas v, Wilson, that awards 
made in causes depending, are not awards to which the 
statute relates ; but the jurisdiction of the Court of Chan- 
cery is not barred by a reference under tbe statute, nor 
has it ever been so received, for it is always part of the 
rule of msiprius, that the parties shall bring no bill in 
equity, ^ther against the arbitrators or each other. In the 
late case of Burton v. Petrle, the award was a rule of tbt 
Court of Common Fleas, and no objection was taken ; that 
term was part of the role. A motion was made for an 
attachment for ming in this Court; on the affidavits made 
upon that, the Court thought there was a discretion in 
enforcing that term of the rule, and that, in the partJcu- 

(a) it Ve). jon. 453. 

D,g,t7cdb/GOOgIC 



KBLisr raoM fvhfobhanoi. )9^ 

Ur cas^ sHch dMcrctioii ought not to be asercised to pre- 
vent an application to this CfMirt Ibr a dbcovny, and alt 
the relief cooaequential i^Kni it. But that being a term 
of the rate at law, manifestly shewi the existence of a dis- 
cretion in this Court ; and the only relief to be had. if 
that term be broken, is what the court of law may do. 
Therefore, it is not a cause of demurrer that the parties 
have proceeded at law, and that there would be a ronedy 
in that Court. That proceeding under the authority of 
the oourt of law may be perfectly incompetent ; for that^ 
which would subvert the award, may arise out of the an- 
swers in equity. There is a great difference between com- 
piling that discovery, in answer to pointed interrogatories 
aqd affidavite at law : in the latter case, yon cannot press 
the party to make a full answer." 

In another case, the submisHon had been mode a rule 
(^ Ae Court of King's Bench, and that Court had been 
moved to set aside the award on account of the arbitt»- 
ton' misconduct. The Court were divided in opinion, as 
th^ were also upon a motion fcM* an attachment, so that 
no assistance was granted to either party. An action was 
then brought upon the submission, and the def^dant in 
diat action filed a bill in Chancery for general relief. 
Lord Macclesfield was of opinion that, there being no 
determination of the Kuig's Bendi either way, it was as 
a bare bond of award, without being made a rule jof 
Court; and if a court of CMumon law, which had this 
summary juiisdiction, refused to exercise it, and left the 
party on one side to take relief by his action, it left the 
par^ on the other to take relief by bill in equity : and 
his Ltwlship in this case allowed the bill(a}. ' 

The authori^ of the last mentioned case was acknow-* 

(fl) Sue Ward t. Pcrlam, cited S Ves. SfG. 
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ledged and acted upon by lord Hardwicke in that of C)ti- 
cot V. Leque8ne(a). 

Subsequently, however, have occurred the cases of: Ki- 
choDs V. Chalie (b), and Gwynett v. Bannister (c), in which 
" the Lord Chancellor has clearly decided that the juris- 
diction ID matters of award, referred under the statute, is 
altogether transferred to the Court of which the submission 
is made a rule." {d) 

In the case of Dawson v. Sadler(e), A. and B. submit- 
ted to arbitraUon by deed : the submission and award 
were, at the instance of either party, to be made a rule of 
the CourtofChanceryorof the King's Bench, Theaward 
was made, and B. then filed a bill for relief after whidi 
A. made the submission a rule of the Court of King's 
Bench ; and it was now contended that the Court of Chan- 
cery had no jnrisdicljon, and of this opinion was the Vice- 
Cbancellor, and rdbsed to interfere) saying that no court 
could set aside an award under the statute, exc^t that of 
which the submiisioo was made a rule. 

As to the ^u?i« within which any direct application must 
be made to the Court for relief under an award it seems 
now settle that, by the statute of William, the jnrisdic- 
dictioD of a court of equity is equally limited with that of 
a court of law {/). 

And where it was one of the terms of a submission that 
it should be made a rule of a court of law, it was deter- 

(a) S Vei.815. (*) UVw. J65. (e) Ib.530. 

(<0 Diet. Vice-ChincelloT, Id Anriol v. Smith, 1 Turner Kep. 12G. 

(c) 1 Slmooi and Stnart Rep. 5S7. ace. Steff v. Andrews, I Maddock 
Rep. 6. 

(/) Gwynett v. BannUter, 14 Vei. 533., and see Anriol «. Smia, 1 Tnr- 
aer, 1ft. di«f. Tice-Cbancellar, that Lord Eldoo, Ld. Chan, had ctannlted' 
Lord Ellenborongfa, Ch. J. on the cueof GnTnette. BannUter, who wat 
of opinion that the Btatate waa imperative npoD a conrl of eqaitj equally 
tntb aeoortof law. 
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nuned tltat, if a party fiuled to do this in proper time, he 
could not afterwards, by his own default, create a new ju- 
risdiction in a court of equity, and defeat the limitation of 
time fixed by the statute (a). 

The submission must be made a rule of some court in 
order to allow of an application for relief under the sta- 
tute (i). 

The filing a bill is not equivalent to making the submis- 
sion a rule of the Court of Chancery (c). 

On a recent occasion {d), accounts between trustee and 
cestuique trust had been submitted to arbitration, and the 
award made a rule of a court of law, under the statute, it 
was held that a bill could not be maintained by the ces- 
tuique trusts, afler the time limited by statute had elapsed, 
to set aside the award, as to certain items, leaving it to 
stand, as to the remaining items, the award upon the &ce 
of it being entire; and this although there appeared to 
have been fraudulent misrepresentations made by the trus- 
tee to the arbitrator, as to particular items of the ac- 
count; it seemed, however, that the discovery of the fnoA. 
was made, in part at least, previous to the award, and at 
all events, early enough to have allowed of an applicatioQ 
for relief within the r^ulated time. 

It was attempted to maintain, in the last cited cas^ that 
the defimdant being bound as a tmste^ stood in a di£fer» 
eut situation from atiother party, but the Court said this 
was not so {e). 

On a bill to set aside an award, without more, the plain- 
tiff cannot go into legal objections, arising on the iace of 
it, except for partiality or corruption. But it seems that, 
if the bill be for an account, and pray the Court to set 
(a) Davis I. Getty M»d other*, 1 Simon* and Staart, Rep. 411. 
(6> Ibid. 

(c) Dawson v.Sadler,lh. 537., and see sec. Auriol i'. Smhb, ] Tamer 
Rep. 124. 
<d) Anrid e. Snilh, 1 Turner Rep. Itl. (*) Ibid. iSt. 
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aside the award, in order to let in such account, the p«r^ 
thay take legal objections (a). 

The practice of allowing exceptions to be filed to an 
award, as to the report of a master, which formerly was 
very usual {b), has of late years been discountensneed. 
Lord Thurlow is reported to have said, upon one occa- 
sion, that, where a parly in a cause has referred the mat- 
ter to arbitration, he cannot except to the award, bat that 
the question of its validity must come on ttpm fiirther di- 
rections (c). 

Lord Thurlow subsequently declared that, if an award 
remained open to exceptions, it seemed to be rather a n- 
ferenee than an award : that, in the particular case before 
him, it was intended that the whole matter should be re- 
ferred to arbitrators, in excliision of the Court, except the 
costs. The proper motion, his Lordship said, id order to 
obtain relief, would be to set aside the award ; and, upon 
Vuch a motion, the topics, forming the ground of the ex- 
ceptions, might be discussed. As to the cases ib Vernon 
upon tfiis point. Lord Thurlow said, he did not at all agree 
with them({f]- 

Yet, in the case of Dick v. Milligan [e\ the Lord Com- 
missioner Eyre pronounced the opinioii of himself and 
the other Lords Cominissioners [f) to be, that exceptions 
Would lie to an award, but that oti^ections might be made 
as to the nature of these exceptions. 

When the case again came before the Cobrt, tt was 

(a) Cbampion v. Wenbtm, Amb. (45. 

(6) See 1 Cb. Ca. 1B6. 1 Vera. 469. 1 Vera. 109. 

(0 Woodbridge e. Hilton, 1 Br.' Ob. Rep. 3B9. 

{Si Ucev. WillUmi, 3 Br. Cb. Rep. 169. S. & 1 Vei. jan. 365., there 
cdledPriceo. WiUiinu. 

(e)»Vei. jnu. JS; andsee 4Br<». Ch.Rep. jir,536i tnd Horganii, 
Mather, 1 Vei. jan, 15, 

(/) Eyrer. WUion. 
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urged, that exceptions might be made to the award, in the 
same manner a> to a report by the Master, the sward 
bang in oatore of such r^»rt; the cases in Vernon were 
cited, and it was contended that it was from the whole 
matter having been referred to the arbitrators, that Lord ~ 
Thurlow, in the case of Price v. Williams (last ated), 
thought exceptions would not lie. The Lords Commis- 
uoners then expressed a further opinion, that exceptions 
would lie to an award, bnt not such as would lie to a 
Master's report In such a case, they smd, the Master 
was only (he minister, Ae Court was Jndge; whereas. In 
the case of an award, the arbitrator himself was judge. 
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PLEAD1NG6. 



The remedy which one party has by aCtioa, 

Dutaralion. '' . , 

in case the other refuse perforniance of an 
avard, may be either upon the submiesion or the awud. 

Where the submission is by deed, with a penalty, and 
the award is made within the time limited for that pur- 
pose, an action of debt lies upon the deed for non-per- 
formance of the award ; and this, whether the award be 
for the payment of money, or the performance of a colla- 
teral act. But where, in an arbitration- bond, a time was 
limited for the arbitrator to make his award, and such 
time was afterwards enlarged by mutual consent, it was 
held, that no action could be maintained on the bond, to 
reco^r the penalty for not performing the award, made 
after the time first limited. In such a case the plaintiff 
should proceed by action of debt or assumpsit, on the sub- 
mission implied in the agreement to enlarge the time (a). 

An action of debt, also, lies upon a submission by deed 
without a penalty ; or upon a submission in writing with- 
out deed ; or by parol, where the award is for the pay- 
ment of money; but, where it is for the performance of a 
collateral act, the plaintiff should proceed by action of 
covenant upon the deed ; or, if the submission be without 
deed, by action of assumpsit. Where matters in dispute 
are referred to arbitration, without bond,^ and the award 

(a) ndd. Prac. (Bth Ed.), B87. cites Gaodmaa e. Brown, 3 T. R. 59S. 
note, bat adds afterwards, p. ISGT, a. tbai it did not appear in the caie 
dtcd that tiie cooieal to enlarge va» hy deed. 
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direct* money to be paid, it may be recovered imder a 
coiuit on an msimul compatatsent {a). 

Debt does not lie apaa ao award agunit an executor 
upon a parol submission by the testEtor^ nor i^^nst an 
admiDistrator, upon a submiBsi<m by the intestate ; for, ia 
both these cases, the party might have waged hb law {b). 

The parties who, in ordinary cases, must sue, in case 
of non-performance of an award, are those beneficially io- 
rterested under it. But, in one case (c), where J. and B^ 
in 1797, asugned to the plaintiff all debts due to them, 
and gave him a power of attorney, to receive and com- 
pound for the same, under which power, the plaintiff, in 
1799) submitted to arbitration the matters in difference 
then fiubsisUng.between his principals and the defendants ; 
:and the plaintiff and defendants mutually promised to 
peiform the award. The arbitrator hanng awarded a 
sum to be paid to the plainti^ the Court held that, he, 
aasuch attorney, might maintain an action for it in bis 
own Bamcj distinguishing the case irom others, where 
persona act merely in the character of attorney. 

The plaintiff may either declare upon tiie defendant's 
bond, without stating the condition, or he nuy set out the 
'boodand condition, the award and breach {d). 

In suing upon the bond, it needs not be averred in the 
declaration that there were mutual submissions, since the 
defendant, by craving oyer, may shew it(e}. 

If the party prefer declaring upon the award, this may 
be done either in assumpsit, or debt 

(a) Tidd. Pr«c. 887. Bowyer r. Garland, Cto. EMz. 600. Leake v. 
Butler, Litt. Sli. 

{S) HamptoQ v. Boyer, Cro. EHi. 557. See Hodaden c. Harridgc, 
i Sannd. 65. a. 

(c) Bamfill «. Leigli and Jeffray, 8 T. R. 571. 

(d) Skinner v. Andrews, 1 Sannd. 163. 

(() Dillejr v. PoUhill, Strange, 923., alittr if the plaintiff declare npon 
the award. 
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Witerc tbe tiibmuBioR is by parol {a), aa «ction of ap- 
iumpsit will lie, to recover a oenqMnsotiim ta dam^^ ior 
the nan-perTorinance of tbe award ; and this remedy may 
b* had, whether the party refuati^ to perform mei» di- 
rected to pay moD^, or to do any collateral act. WinD 
money ift awarded to be paid, at difiereDt times, anuapaie 
wHl lie for eaoh budi, aa H becomes due (6). 

An action (d* debt is maintainable, if tlw came •faotion 
be merely the non-payment of money in paraauioe «f on 
urard (c). And in thia case of an award to pay raoiiey, the 
par^ may roe in debt for tbe money, and declare upoo 
the award ; or he may have an action for the penrity of 
ike band, if the stdnniBsion were by obligatioD {d). 

In declaring upon the awtad^ tt is enough to Etate a 
'mutual snbmisaioD, geiierally, in which are implied mutual 
^pcomisea of performance {e) ; no time or place where tbe 
-idbmission or award was mode need be Mated {/). It 
lometimei, however, faqi^iens, that a submission ia ao es- 
pieased as to biod tbe parties in a way out erf" tbe luaal 
course, and, under such tarcumstances, the aubraisskm 
oogbt to be ^eciatly sat Garth in the declaration, in order 
to diew die party's liability in the particular intiance(j). 
In all cases, tbeanbrnisrioo should be stated, so as. to ooi^ 



(a) 1 Saond. iS. a- 2 Sanucl. 61. n. (5). Bamfill v. Leigh and Jefftay, 
8 T. R. 571. 

(i) CookBc, Whorwood, sSannd. SS6. d. 

(e) S SiDiid. 6«. 11. 9 -FrMm. 41S. See Riidd«T e. Priee, 1 H. 
Blaclcst. 547. ' 

(d) Anoo. Freem. 410. JdilciosOD v. AUiaoD, Freem. 415. Dilley tt. Pd- 
faill, Str. 9i3. Broiml. 55 ; see some observation) by Richardson, J., iu 
Winter c. While, 1 Brod. and Bing. 357. 3 Moore, 687. S. C. 

(e) i Saond, 61. h. in natU. See Strange, 934. 

(/) Holcroft V. French, t Brownl. 137., olifcr wlieD the award i* 
pleaded in bar. Vin. AbiE. D. o. 9. Hare v. Gporgo, Crn. Eiii. 6G. 
(g) sSannd, 6l.g.(i) 
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respond Witb tin award ; and there thould be so srer* 
ttent that the award was made pnniiaRt to the arfantrstoi^s 
huthority (a). 

Where <thb submigBion was, >o that the award be made 
in writing under ^e hands and seals of the arbitraton, 
Iready to be delivfered to the parties, &c., it was held 
to be a sufficient averment, that it was under the hands and 
^eala of the arbitrators ; but, where the nibmiwion reqaiKd 
it to be in writing, under the hands and seals -of the arbi- 
tratbrs, it was held not su£S(nent to aver that tt was ]fl 
writing {b). And it is not suffioient to aver that it was 
under their seals only [e). 

In the case of Everard v. Paterson {d), the Lord Chief 
Juttice (OiBBS) delirered the c^ion of die c6uR as fol- 
lows : — <■ This is an action ou an erbttrrtion bond, condi- 
tioned tor the performance of an award, ' 9o as the seme, 
be made iu writing tatder the hands of ^ atHtMtors, on 
or before the fi4>th of July then next ,■* That is the materia 
part of the condition. The declaration then proceeds to 
state the cause of action, and allies that the atMtmtors 
did in due manner, and within the time limited, di^ pob- 
lith their award in writing; it theh states the award, and 
that the defendant has not complied with it. llie (Ejec- 
tion is, that the declaration does not state tfiat Ae airard, 
by which the plainliffbelow seeks to bind the defendant, 
\hRB made em&r the hands (^ ihe arbitrators. 'Now it«p- 



(a) i Lev. teSS. } Show. 61. 
. (ft) JeakiDion v. Alliiion, Freem. 415. 1 SaiiBd. 317. a. in iwfit, 
9 Sund. 62. in notf*. Hendcrgon t>. WiniamsMi, Sir. lie. Ftdlere. Lam. 
cited Canh. 159. 

(c) Via. Arb. D. a. 19., cites Colnmbell v. ColninbeU, S Hod. 77. 

(d) S Hsnhall Rep' 304. Thig case wai aifQed im the Exdwqoer 
Chamber, (see 6 Taoot. 645), Mm the jodfioeDt wu that tka fMotSia 
•iTor ifai entided ta iVTene'the jadgneat so farai it ras^ected dielit 
conet, bat that Ibe defendant la ei rer Irai efllitMd to aialDtaiii his jodg- 
went on the 9d connt. 
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peatB dut the defendant had agreed to be boancl^ only by 
an award made undw the hands of the arbitraton, and the 
declaration only states that it was made in writing which 
it may have been, and yet it may not have been under their 
liands; and if so, it woold not h€ iHoding uptm the par- 
tie*. We are therefore of opinion that this was a material 
&ct, itnd that the want of it was not supplied by the word 
'dt^i because, when a party agrees to be bom^d under 
certain term*, it must be stated that those terms under 
which al<me be is to be bound, have been complied with. 
The^^rtf is the only count on which the objection arises; 
the judgment must therefore be reversed as to that ^ouatf 
and also as to that part which give damages and costs, 
because^ being given genertdly, they apply to the whole 
declaration ; and as the Court cannot separate, them, they 
cannot stand. But there is no objection to the second 
count, nor is there any reason why we should not reverse 
the judgment as to the first count, and let it stand as to 
the second." 

In another case (a), it was provided l^ the submission* 
^at the award shonld he in writing indented, 8cc. The re- 

■ plication averred, that it was in writing " according to the 
form and' effect of the s^d condition" ; and the Court 

.'held that it diould have been averred to have been " tn- 
dented", and that these words, " according to the fbnn'\ 
See, would notcure the defect: subsequently, however, an 
averment that the award was indented, has been held to 
be unnecessary (6). 

It needs not be averred, that the award was ready to be 
delivered on the day mentioned in the submission ; it is 
enough to shew that it was, in iact, made (c). Had, how- 

(a) FieMa. 467. Sm 3 Eeb. 115. 311. (&) Bamet, 56. 

It) Haiki 11. Huriot, S Ld. Raym, 114. Freenoan v. BarnBrd, ib. S4T. 
Doyley e. Burton, lb. 5SS. Adod. ib. 989. 1 Saaad. SS7. b. •. (S.) 
JtmUby V. Huming, Bbow. S43. S Uod. S30. S. C. tMitnt Fntm. 415. 

K. AIUtOD. 
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ever, a particular [dace been speci6ed for dte delivery, it 
seems that a Epecial aTerment of delirery at tbat plftCe' 
should be made {a). • ■••■'. 

■ It is ODnecessary to set out the whole award ; .the i^n- 
tiff m^ confine himself to Btating only vbat m^ea for his^ 
own ease (6). Hias, it wonld be sufficient to all^ tint 
the arbitrators made an avard, directing the defoidant to 
pay the plaintiff lOl., in full sativfaction, without shewing 
any mutuality of advantage, or that any thing was award- 
ed on the other side. But, if the plaintiff voluntarily set 
oat the award, and commit any error in so doing, the de- 
clarotitm is bad. 

In the case of a verbal award, it is enon^ to give the 
aabetaace and effect of it ; the very words in which it is 
expressed are of no consequence (c). 

The award, though an indenture under band and seal, 
b no specialty ; a profert, therefcve, is not reqniute (d). 

The dots of the award needs not be expressed in the de> 
claration ; it may be stated to have been made on any day 
within the submission ; and this under a videlicet (e). ' 

The Eut^ect matter of the dispute may be either stated 
or not, but it is usually stated (y). 

No averment is required that the defendant had notiGe 
of the award being made, unless it were expressly stipu- 
lated by the submission, that the award should be notified 
to the parties (g). 



(a) Baiifield v. Bn*i6e]d, Cro. Jac.57T, 

<A) FonlsDdv. Harj'KDld, 1 Salk. 79. 8. C Ld. Raym. 115. 13 Mod. 
533. Perry v. NlcboUon, Burr. STB. Snitb e. Kirfoot, 1 Leon. T*. Btttt 
V. Andar, ibid. litt. Hep. 313. i Saand. es. a. h. (5). 

(c) HaouiD V. Levetied^e, i Vent. 341. 8. C. Cartli. 156. 

(d) i Saand. 62. a. a. <5.) Sty. 459. Borr. 3B1. 

(«) Skinner c. Andrews, i Saand. 168. Ld. Raym. 1076. 
(/) t Saund, 61. fc-a. (1.) In debt on the amrd, however, it ia Mid 
to be oecesaary lo state. Ed. 
(r> 3 Saund. 61. a. N. (4.) 
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It U not aeoaBauy to aror pmhrmaMco, unless it be s . 
ctKidition praoedcatt that the pUintiff shall perform Htnie 
particular act ; or unleu thai part of the award be voidi 
whieb parpcwts to impose a duty upon the fJ^Btiffta)' 
In the latter cate be n^hti ofcoura^ abandoa the awatd 
altagether; bat it •oflMtimes qqcbts, that a party, although 
he have the power to do bo, ia not desirous <rf' overturning 
the award : uider sncb qircnmBtances, be may waive the 
ol^ectifHi to its validity, perforin bis omi part of what i» 
directed to be done, and then proceed against the oppor 
site par^ for aon-performaoce. Id any such case, tbe 
plaintiff must qiecially aver performance of his own duty 
wader tbe award. 

llie party must next proceed to assign • breach, wiifa- 
out which there is no cause of action (&). The waid of 
ass^oing a breach is natter of substance, and bad on ge- 
neral dennrrer (e). And the same if a bad breach be aa- 
ugned, as if it were on a void part <tf the award (d) ; nor 
is snob defect aided by a verdict («). 

In one instance, where die actiou was upon the bond* 
and the piuotiff had, in his replication, ill asugned a 
breach, the Court would not allow him to discontinue, 
sayi^, that he might bring debt upon the award, it being 
tor the paynwnt of money (J"). 

It was otgected, in the case of Lee d. Elkins {g), ibrnt, 
in assigning the breach, it was not all^;ed that on or be- 



(a) Lea «. Elkiiu, it Hod. £33. PbiUp* i. Knigbllcj, 1 Bamiud. 151. 
nUtlk.54.Fliht.». MBtmBiw. Arbit. 45., aadllK YewBMtki Ince. 
vsnIcMM. 

(i) HaTiDui B. Oemrd. 1 Saiml. 

(«) BtlcUud V. AichbUh^i of York. Hob. 198. Heard >. BaikerviUe, 
IbM. 133. 

(d> 1 S*uid. 103. ■. (1.) Com. Dig. Pleader F. 14. 

(t) Buret ■. Fletcher, Yel*. 153. Freem. 410. 415. Hob. 19B. 

C/*) Freem. 410. 

^r) IJ Mod, 533, lice Lutw. 34j. 
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f«r« tbft dajr nntioBed in the cooditmi of tke bowL die 
deTcnduit did not pay the money, awarded lo be paid : 
And Pownjq J. Mud» — " It would have been the antart 
way; but he bdd it well enou^ as laid, ^ii. tlut the de- 
ftndmt did not pay aceordiog to the tenor ud effect of 
tb» award. The mlif\ he observed, " was, that where th« 
day of payment or performance appeart before on the re- 
oord, there, in averrii^ perfn'tnaoce, or assigiung a breach 
for the want of it^ the day needs not be menUoned certnOn 
ly, bitt nay be jelbrred by a pra£ to the reeord ; stace 
idcttiUMettquodreferendejkcertuui but if the award had 
been for payment of money, &c. at one <» mors dayt is a 
certain indenture mentioned, there to asnga a breech to 
non-payment, or to allege payment at the day* &c. in the 
taid indenture mentioned, would be ill ; that the way, ia 
such case, was to set forth the indenture, that so the day 
might appear on the record, and then refer to it." 

It wai laid, in an older case (a), that where nuney i* 
■warded to be paid, in pursuance of a will or an indmtur^ 
it is suffident to refer generally to the instrument; but if 
the award direct payment at certain times, or in a certain 
manner* q>ecified in a particular deed, then those parts of 
the deed must be ^wcially set out. 

If the award be in the alteniative, it seems scarcely ne- 
cessary to observe, that nonrperfonnance by the defends 
ant, as to each part of the alternative, must be aTerred(i). 
The plaintiff is not confined to assigning one breach; 
and damages may he assessed apon every breach assign- 
ed ; but when entire damages are given, and a breach has 
been assigned upon any part of the award whidi is void, 
judgment will be arrested (c). 



(a) Amii,1 VftDLST SeeWillcocki e. Noble, 1. Price 109. 

(ft) Se« Sav. 110. 

(c) BedeU «. Moore, t Leon. ir9. Jenk. S«4.; but tee YeW. Si. 
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If &e award be to pay nioney on a psrtici^ar day* a 
request needs not be specially averred (a) ; but where it is 
awarded to be pud on reqofSt^ a special request miist b^ 
averred {b). And where the money is awiarded f o be paid 
at a certwn time and places the omission of Bvenring 
A special request, where by law it is necessaty, is mat-' 
ter of substance, and ground of gGnerai demurrer, and 
, is not aided after verdict; nor is the general avennoit 
of ** although often requested", sufficient (c). 

If the award direct money to be paid at a certsdn time 
and place, the party, who is to receive the mOney, needs 
not aver that he was ready at the place for such pur- 
pose ( d). It eeems tha^ if the party appointed to pay tfae 
money do not come and tender at the place, the submis- 
sion bond will be forfeited, altbong^ tfae other party do 
not attend at such place (e). 

The Court will not change the venue in an action on 
the award, even though the declaration contain the com- 
mon counts ; nor will they oblige the pluntiff to under- 
take to give evidence on the count up<m the award {J"). 

In the case of Bell v. Simpson and others(g), where an 
action of debt was brought upon an award, it was otject- 
ed, in arrest of judgment after a vardict, that it did not 
appear in the declaration, nor in any part of the record, 
that there was any bond of arbitration, so that it was im- 
possible to say till what time the award made an end. of 

(n) Bodham c. Stroller. S Eeb. 8S0. 

(i) Blrkav. Tripp Gt. 1 Saand. SS. Waters n. Bridgei, Cre. Jac. 639. 

(c) lSuBd.33.a. n. (2.)) tintne 11.(6} to tbe fifth edition pfSaaodGn, 
citing BowdeU n. Panona, 10 E. S. 359. 

(d) Dofley v. Bnrlon, Ld. Raym. 533. The author begs gntefliUy 
to acknowledge tbe iDggeition of a learned jndgE (Mr. Justice Bayle;), 
•nd bat corrected a mistake which had occurred in this part of the WMk 
as to the necessity (rf inch arenncnt. See dicf. Boire v, Yamig, f Brod. 
and Bing. 234. 

(e) Ld.Bayni.532. 

(/) Wbitbnm r. Staines, S Boi. and Poll. 95S. (g) 1 Wili.lO. 
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tlie fliatters in tliflerence between the purties; and, for any 
thing that appeared, tlie submission miglit have been by 
parol. The Court said, this might have been a good ob- 
jection, if urged at the trial ; but that, after verdict, they 
wpuJd presume that the arbitration-bond was shewn at 
that time. 

In some cases, where there is an apparent uncertainly 
upon the face of an award, tliis may be aided, by an aver- 
ment to explain it. 

Thus, in the cose of an award to poy the costs of such 
s suit, an averment would be requisite, of the sum actually 
expended. And the same, if the award were that oik 
pany should pay a debt for which the other was bound to 
a stranger, without saying in what sum, it would be neces- 
sary to aver the extent of such obligation. 

In a case,^ where it was awarded that one of the parties 
ihould pay to the opposite parly, a cert^nsum^Kr annum, 
during the continuance of two leases for years, then in 
being, of a certain parsonage ; this was considered a good 
award, aided by an averment stating the particuUrs of 
these leases (a). 

But where there exist no means of ascertaining the 
thing uncertainly awarded, an averment cannot, of course, 
avail, since it would evidently be no less imperfect, than 
the direcUon in the award. As if arbitrators had com- 
manded a party to pay to the other so much as was due 
in conscience; an averment that so much was due in con- 
science could not help the award, since it would be the 
assumption of a power, vested solely in the arbitrator(i). 

It may be well, here, to remark, that such averment 
must be made in declaring upon the award, replying the 

(a) Oirline d. GosnoM, 3 Jac. B. R. citc4 Sheppard*! A%r. 185. and 
Vln. Arbil. Q. 10. 
(A) 8tf 1«,i;b. Dyer, a4J. *. Hob. 40. Bacon v. Diibarry, Ld. R»y«i. 
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award to n plea of " no award", or in pleading the award 
i^elf in bar. 

In an action upon an award, under a reference by a 
judge's order, it is sufficient proof of the order to put in 
an office-copy of the rule, making it a rule of conrt (a). 
To assumpsit or debt upon the award, the de- 
fendam may plend the general issue, perform- 
ance {b), and, in the case of money, payment, or, its equi- 
valent, a tender(c). 

The defendant may also plead, that no such award was 
made ; and, if the plaintiff allege that the award was ten- 
dered to the parties, &c he may answer, that it was not 
tendered modo et forma. In either case, the plea tnast 
eonclude to the country {d). 

Tile statute <^ limitation cannot be pleaded to an ac- 
tion of debt upon an award ; the Courts having held, that, 
although an award be not a specialty, yet, on account of 
its notoriety, it being \n writing under hand and seal, it 
)i n sufficient specialty to bar this plea: and alto, that 
such an instrument is not within the statute, as not being 
founded on any lending or contract [e). 

A man may wage his law against an award, in writing 
underhand and seal; unless the submission be by spe- 
eial^, under the hand and seal of the party submitting to 
such award (y). 

When the action is upon the bond, the most usual 
plea is to crave oyer of the condition, and then plead no 
award (g). 

(a) Still and another, c, Halfotd, 1 Camp. N. P. C. IT. 

(A) But a perfonnance of the mhvU awaril mast be pleaded. See 1 
Saunden, 3S4. a.n. (3.), and it Beemi that in case af aDaward to abstaiD 
from certain acts, &c., tlil« ihoald be apeclsll; pleaded. 

(f) Com. Dig. Pleader <« 6. ]0. 15.) 

(d) Ibid. (E. as.) Burr. 278. 1 SaQDd. 337. n. (1.) 

(0 :!Sannd.64.i. Hodtdon v.Hairidge. (/) Ibid. 

(jt) Skinner v. Aodrews, l Sannd. 163. 
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If eitlier of the parties, on the lost day of tlie time' li- 
mited by tlie sabmisBion, require ttie arbitrators to deliver 
the award to him, and they neglect to do so, the bond is 
void; and, in this caBe, the defendant ought not to plead 
" no award", but he should plead the matter specially, 
stating the request to have the award, and the neglect of 
tlie arbitrators (a). 

In a case before Eyre, Ch. J.(&), where in debt on bond 
conditioned for performance of an award, precisely in the 
terms of the condition above mentioned, the defendant, 
amongst other pleas, pleaded, that Uie arbitrators did 
make their award within the time limited by the condi- 
Uoh ; and that he, on the last day, required them to deli- 
ver tJie award to him, but they neglected so to do : «d 
issue being joined thereon, it appeared in evidence, that, 
the arbitrators had made their award within time, but, as 
it was not stamped, refused to deliver it to the defendant 
according to his request. The jury, under the direcuon 
. of his liordship (who thought it an extreme hard csse^ 
found that the arbitrators bad not complied with the con- 
dition of the bond, and gave a verdict for the defendant. 

In the case of Curtis v. Pottfi{c), where no time wa» 
limited for making tfae award, it was pleaded, to debt upon 
the award, that the arbitrators made no award within a 
reasonable time; and upon demurrer judgment was given 
for the pluntiff. 

Where the plaintiff has declared on the submission-, 
bond, although the defendant admit the award, and have 
complied with its directions, yet he cannot plead a general 
performance. He must crave oyer of the submission- 

(a) Rowaby r. Hanning, 9 Moil..330. 
{b) WiUoD V. WilMD, cited 1 Saond. 3S7. b. n. (3.) 
(t) 3M. uidS.i4&. Kdid not tppeai tint thera had becBwjrctpiMi 
U the trUtntor*, or nliiMl by Ikem to proceed. 

r t 
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bonJ mid condition, and shew the award, and bow he lias 
|)erfbrmed it. And, in doing so, he must allege perform- 
ance of the whole of what he was required to perform, or 
his plea will be defective {a). Thus, where on bond con- 
ditioned that the defendant and two others should per- 
form an award, the arbitrators directed them, severally to 
pay to the plaintiff twenty shillings; and the defendant, 
in his plea, averred payment only of his own share, with- 
ont noticing whether the two others had paid or not ; the 
plea was held ill, for the performance by the defendant, as 
stated on the face of the plea, was defective, since he was 
answerable for the others {&). 

If the award be in the alternative, the defendant must 
state which of the directions in the award he has complied 
with(c). 

In debt on bond for performance of award to pay 
the rent mentioned in such an indenture, or the money 
bequeathed by such a will, respectively, the defendant 
needs not set forth the indenture, but may refer to it ge- 
nerally. Had the award, however, directed it to be paid 
in snch manner and at such times as expressed in the in- 
denture or mil, it seems that the instrument should be set 
forth at large (rf). 

In the case of money, the defendant may allege a tender 
and refusal; but present readiness to perform should be 
averred ; and in the case of collateral matter, he needs 
shew only performance of so much as the Court requires 
him to perform (f). As where it was awarded, that a suit 
should cease, and the plainiifT stand acquitted of it, it was 

(a) Viii.Arblt.(F.<i.)3.4. Bamlield e. Baufield, 9 Keb. 938. r. Con. 
Dig.Arbit. (1. 4.) Vealev. Waroer, 1 Saond. 334. a. Pleader (E. I.). 
(A) Genaev.TiDker.Sl^v. £4. (c) Vin, Arbit.F. a.4. 

(d) See Via. Arbit. F. a. 30. dies Vent. 87. 

(e) « H. 6. 39. b. Morg. Free. 5«i. 
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bdd snough Co aver, that the de^^ndant did pot prosecute 
the suit, and that the plamtiff had been thencefptward 
unmolested, without shewing an actual discharge (a). 

Where the first act towards performance of the award 
is to come from the plaintiff, the defendant should aver 
that this precedent' condition has not yet been fnlfilledj 
but. that he is ready and willing, at alltimesy to perform 
his part of the sward, when the plaintiff has put him in a 
cMidilion to do sO) by performance on bis part {b). 

The defendant need not set out the whole award, but 
tbs plaintiff may crave oyer of it, shew it at length, and 
theu assign a breach, as if the defendant had pleaded uq 
ftwatd; and it is considered safest to do so (c). 

If the defendant shew an award {d), and plead perfocm* 
ance of part only, issue may be taken upon it, and it is 
not necessary to assign any breach. 

- On one occasion {e), the defendant set out the award in 
part, and pleaded performance; the plaintiff replied, that 
the arbitrators swarded something more than the defend-: 
ant had set forth, and assigned a breach in non,-perform7 
ance of this additional part, " without this, that the'arhi- 
trators awarded only as the defendant set forth." It wa$ 
held, that this traverse wsa not necessary to the replication* 
but did not vitiate it; the defendant was not allowed to re- 
join, that the additional part of the award so set qut by 
the plaintiff was void, the Court declaring that this wxiiild 
be a departure from his plea. 

It has been decided to be s departure, if the defendant 



(a) Com. Dig. Arb. (I. 4.) Freemim v. iSheenc, Cro. Jac, 339, S. C 
t Bnlittr, 93. 
(i) Com. Dig. Accord. (D. «0 
(<:) See Strikev. Bensley, Lutw. 515. EiUotc. Cbeval, Lntw. 451... 

(d) SemblG, Veale c. Warner, 1 SaoDd. 336. i Keb. 568. S. C. 

(e) Godb. US. Lintey e. Ashton, 1 Rot. Bep. 6, 
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'pl««] a g«Deral performance in bar, and Ae-w atpedal 
performance in bis rejoinder (a). 

Where the defendant conceives the award to be void, 
he may plead " no award ", and then demur to die repli- 
cation, which sets out the award (&); or he may himself 
set forth the award in his plea, with an avermetit tJiat the 
arbitrators made no other, without ailing performanac } 
to this the plaintiffvill demur, and the question, as to the 
validity of the sward, will be at once before the Court («). 
The defendant may also plead " no such award", and 
this ia a safe plea ; for if he set out the award, a&d plead 
performance, the plaintiff by his replication may say, that 
the award was also in such a manner, which will make it 
good, and join issue npon the peiformance, and the de- 
fendant cannot afterwards deny or traverse the award {d). 

The defendant cannot plead, to an action OD tlie sub- 
mission-bond, partiality or improper conduct of d>e arU- 
trator(e); this being only grotind for applying to the 
equitable jurisdiction of the Conrt against the award. Nor 
can a parol agreement between the parties, to relinqui^ 
and abandon the award, form the subject of a plea in bar 
to such an action. It would seem, however, that had the 
nibmtssion been by parol, such a plea might bave beea 
allowed {/). 

It may be pleaded to debt on the sQbmission-bond, 
Mrhere all matten in di&rence are referred, that a parti- 
cular difference was notified to ^e aHiitraters, before the 
award was made, and that they neglected to decide upon 

(a) RoBsev. HoJgM, Ld. Ra;m. 134. (b) Com.Dig. Art»it.(i.4.) 

(c) RUflPDc. Ingtct,Cro.EUE.838. 

Id) Crim. Dig. Arbit. (1. 4.) See Leake r. Bntler, Lilt. 31«. 

(_e) Braddick v. Thompsoa, 8 B. R. 344. ; DM- can luch maner be ftten 
in evidence upon ■ plea of nan tietet tu an action of ilebt on tbe aw*rit j 
Will«F.Macc«mlck, * Hfls. 148. 

(/) Ibid. ■ ■ 
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it (a). To this the plsintifi' may reply, that no such mat- 
ter was subjected to the arbitrator')! consideration, and 

call him to prove the (tu:t{b). 

Where a release has been awarded to the time of the 
award, and difiereoces have arisen subsequently to the 
'submission, this may be pleaded in bar to an action on 
the award; but there must be a special averment to 
that eflfect (c). 

To an actionof detUon the bond ofsubmUsion, the de-. 
fendant may plead that he did not submit (cf); in which 
case the plaintifF hns only to join issue, it would be in- 
consistent to assign a bieach, for the whole matter rests 
upon antecedent matter, since, if there were no submis- 
sioa, there could of course be no awiird(B). 

. The plaintiff t0o, needs merely join issue, where the . 
defendant pleads any other collateral matter, such as a 
plea oFa general release of all demaDds after the award (y). 

■ There are some pLeas which, though they are a suffi- 
cwntbar to an action on the award, are no answer to an 
actioD of debt upon the submission-bond, as where to an 
action in the latter form {the fward being for the payment 
of money on a particular day), was pleaded a foreign at- 
tachment in London, issued the same day that ihe money 
was payable by the award, and that, by virtue thertiof, the 
money was attached in the defendant's hands the day af- 
ter, which was the day succeeding that on which the mo- 
iwy was payai>le by the award. The Court held, that this 
might have been a good plea to an action on the uwardj 

(■> Mitchell v.Staveley, \6 E. R. 58. 
(b) Ravee e. Fanner, 4T. K. 1»>, fttiil note to tliat cue. 
(() Alablnsterr. t:lLffi)rd, Eol.Arbit. B.S.i. See Velv. 79. 
(d) Sid. 990. ; but see Vin. Arbil. (D.a.) t. 

(0 Coni.Dig,Pleader(F. 15.) See Vin.Arb.E.a, 8. in nolitTelv.**. 
JB. Biit since »t. Band 9 W. and M. a breach mugtbeusignedorsngjeiteil. 
(/) Yelv.rs.JcffiBjr.Graj, See aho ib. I*. Lutw, 33S. 
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but clearly not to an action on the bond, the penalty be 
ir.ft forffited by the failurc{a). 

Of the same nature is the plea, that the plaintiff, before 
the arbitrators made any award, revoked tbeiraMlierity(6). 
This, tbouj^h a good plea to an action on the' award ittetf: 
or on tlie submission generally (c), is no bat to an sctioik 
of debt for the penalty of the bond (d). 

Where the submission is in writing, or by deed, it seetn*- 
tbat tlie instrutnent of revocation, offered in evidence to 
sup)>ort the plea, should also be in wrhing, or a deed re- 
spectively (e). 
„ .. . When the declaration is upon the award, 

Rt]/licatiun. 

and the defendant bas pleaded " that no sucb 
award was made", the plaintiff should reply, " that there 
was such an award", &c. {/), and, issue being joined 
thereon, give the award in evidence (£}. 

When the action is brought upon the submissjon, the 
plaintiff generally replies to the plea of no award, by set- 
ting out the award(A); which must, in this cas^ be done^ 
verbatitn^ and any material variance will be fatal (t)- 
Shoald, however, the award be void in any part which 
does not affect it wholly, such part may be omitted. 

A prqfert of the award is not necessary (i). If tbe 
award appear, on the face of the replication, to be defect- 
ive in point of law, the defendant may demur to the re- 
plication. 

(u) Ingram t>. Bennrd, Ld. RByni.636. 
(i) Vin. Arbit (D. ■■} U. 8 Co. SB. 

(e) Manh c. Bnltecl, 5 B. sud A. 507. i Chit. Rep. 3ie. S. C. 
(d) King c.jD>epb,5 Taunt 45S; and lee title "ReTOcatiaD",ClL III. 
(() WUde c. Viner, Brovrni. 63. 8 Co. as. 
(/)BDrr.«78. (s) Com. Dig.Pleader,E. 3t. 

ik) Cinii.Dig.Arbit(L5.) 

(i) Foreland r.HaiygoId.Salk. 7t. S. C. Ld. Rafm. 715. Peny tr. 
NieholMn, Burr. 278. Yelv. 15. tbiUr. 
ik) Dod 0. Herbert, Stylet, 459. 
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"With respect to tbe averments of performance, request^ 
and the assignment of breadies, the Eame niles, for the 
most part, apply here as to the declaration upotMhe award. 

By 8 and 9 W. 3. c. 1 1 . j 8. ■< in all actions upon any 
•* bond or bonds, or on any penal sam for non-perfbrm- 
« ance of any covenants or agreements in any indwilove 
*' or vriUDg contained, the plaintiff or plaintlfis may a»- 
•" sign as many breaches as be or they shall think fit." 

The Court of King's Bench said, in the case of Welch 
V, Ireland [a), that it had been so often, and so solenonly 
decided, that the Stat, of William was compaltory upon 
the plaintiff to assign breaches, that it could not bfe ques- 
tioned r and they thought this conBtruction of the statute 
right : and that, although there were only a single suot'to 
be paid upon the bond, yet, where the bond was for per- 
formance of on award, in other words, for performance o( 
an agreement, the case came directly within the words of 
the statute, the sum to be recovered being aicertamed 
through the medium of the award. 

It needs not be averred in the replication, that tbe 
award was ready to be delivered on or before such, a day, 
though expressly provided by the submission that it sfioll 
be so delivered : setting forth the award is sufficient (i). 

In the case of Elborough v. Yates (c), to an action of 
debt upon a conditional submission, the defendant plead- 
ed " no award" ; the plaintiff replied, and set ftxih 
an award made and delivered to the partus before the 
day, and at a difierent place than appointed by the sub- 
mission : to this the d^endant demurred. Male, Ch. 
J. held the replication ill; since, being but the execu- 
tion of an authority, the award ought to have been made 

(a) 6 E. K. 613. 

(p) Joyce E. HayDes, Hard. SS9. Baniet. M. Vin. Arbil. (D. «.} is.} 
bat tee Freem. 415. 467. 
(«) 3 Lev. 68.; bat kc 3 &eb. 874. 3 Keb. 69, 115. 
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and delivered at the time and plac» appointed ; but the 
other judges determiaed infavourofthe replication, oa the 
ground that the award, having been delivered to 'Afpor/ies 
tiemselves, the day and place waa itnmateriftl. 

In SDOther case (a), the bond was conditioned tbattbe 
award vbmild be aiade and delivered on or before the 
Slst of May thftn next following. The defendant pleaded 
that the arbitrators made no award on or before the Slat 
itf May. The plaiotiff replied, thiu " the arbitrator^ in 
(be Mid second condition mentioned, after the making of 
dw said writii^ obligatory, and before the exhibiting of 
the bill of the plainti^ to wHt on the 21at day of May, in 
the taid coodittoo mfintioned, did make their award," &c 
To this there was a, special d«DiDrrer, for that the time of 
making the award waa not positively and precisely al- 
lied; Init the Court held the averment to be suffi- 
n«itly positive, saying that the time of making the award 
waa matariol, and, therefore, that this allegation of it 
should be taken affirmatively; tiiat the date of the award 
appeared to be so, and the defendant might have taken 
UBucnpoo iL 

It has been said that the f^ituiff must shew xehere the 
sward was madt (() ; but it is allowed to be enough, if the 
place ^pear by way of recltftl (c). In one instance the 
Giiarc aaid that, «Acr " no award " pleaded* lucb an ob- 
jection oauld not be taken, ttifica it would be a departure, 
inasmuch as it would virtitaUy admit that an award had 
been madc((^ 

Upon the isaiie of " no award", the plaintiff ha« only (o 



{a) BiiMx V. Bissex, Burr. 1719-1 tee'Sfchmer t>. Andrew*, 1 8a«Bd. 
1ST. 

(b) Bruttop T. Pratt, Cro. Elii. TAB. Lejfh v. Wstd, t V<»t. 7t.; but 
He Elboravgli «. Tatei, i Lev. M. 

(c) Healings v. Kayniond, f Keb. 399. 

(d) Barnes v. Harvejr.S L«*.StB. 
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prove dm mdcin^ of the award within tfaa time Uinited to 
the arbitraton for that pu^me, and give the award in evi- 
d«ace(«). The defendant canoot, on the trial of such sn 
inw, go into Isgal objections to the award (b). 

To the plea of " no award " the pbtintil^ instead of 
•etting oat the award, may np\y that Uie defendaot was 
the means of preventing one from being made at all, ac 
within the limited time, by revoking the saUiority of the 
^bftmtors OT odio-wiae, and, if thii be proved, the plai** 
tiff will be enUtled to jadgment on the bond {c). 
■ Tbe Court of King*! Bench lately held, in a ease of 
■nbmission by deed, that the party might proceed upon 
the RubmisMOQ with on averment that the deifendant did« 
before tbe award made, by deed revoke &C. tbe antb»- 
rity of the artiitraton, nnaccompamed by any all^stfon 
that tbe arbitrators had notice, since such an averment 
implied notice; but it was said by Abbotiv Ch. J. that, 
if tbe deolaraUon had alleged that tbe party had sealed^ 
&e. a mrtain deed, coattuning therein as follow^ aid Mt- 
ting out the deed, and thereby had revoked the authorilji 
of the arlnirators, this would not have been sufficient, as 
it would oaly have been an all^atioo of tbe effect of tbe 
deed (d). 

To a replication settioe out the award. 
Die defendant may rejom " no aacb award ; 
upon which the plaintiff will join issue (e). But he cao- 
imH rejmn that the award set fcrth it void ibr matter in 
law, since this would be a departure (y). 

The breach assigned in the replication cannot be tra- 
versed by the defendant's alleging performance or pay- 
fa) t SBuad. SST. 6. D. (3.) (b) Mertellr. Ece)«afield,t Keb. 156. 
M WiWe.l^Bior, flrowBl.6«. 8 Ce. 81. 
(if) Manhv. Bnhral, 5 B. End A. 60r. 
(<) 5 Ed. 4. 108. Bro. 33. Jf^nk. 1 1$. 
(/) Meriell c. ICcvlesiicld, S K«b. I.i«. 1 Keb. 114. t<l». 
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ment; ttoce this wonid be a depariore in pleadiogi inas- 
mncb M it would admit the award (a). Nor can any ex- 
trinBicmatterbeintroduced, such as misconduct or mi>t^c6 
of the arbitrators (d); that the award was not ready to be 
delivered (c); that the plaintiff made no demand of the 
thinfr or money awarded {d), from which it cso be implied 
that an award has, in fact, been made ; since such a re- 
joindw would be a departure from the plea. Thus, where 
in debt upon a submission-bond, the defendant pleaded 
" no award"; the plaintiff set forth an award; the de- 
fendant rejoined that the arbitrators had omitted to take 
into their consideration certun differences existing be- 
tween the parties at the time of the submiision ; upon de- 
murrer to this rejoinder, the plaintiff had judgment (e). 

In a late case (J"), where the declaration was upon the 
bond, the defenduit pleaded " no award " ; the replication 
stated the award defectively; the rejoinder set forth the 
whole award correctly (upon which it appeared that the 
award was not warranted by the submission), and then 
demurred ; to this rejoinder the plaintiff objected, on the 
ground that it was a departure from the plea; but the 
Court held otherwise. Lord Ellehbobough, Ch, J. say- 
ing, — " The defendant, by this rejoinder, only puts the 
plaintiff's case in the same slate on the record, as it would 
have been if he had set out the award truly ; and it only 
shews, that the award, in &ct, made, is not a good award 
in point of law." — And Bayley, J, observed that the r^ 

<a) Com. Dig. Arbit (1. 6.) Pleader (F. 7.). 

(ft) Robert! «. Harietl, i Sanod. 188. lb. 1S9. (n. 3.) See Bamci v. 
Harvey, 3 Lev. J38. 

(«) Garrett B. Weeden,! Lev.lSS. " 

(d) Rodlum o. Stroller, 3 Keb. 830. 

(i) Harding v. Holmea, i Vili. ISS. Morgaa t. Huin, i Lev. tir; 
bot lee Aylaod r. NichoUs, Freeiawi. 166. ttntra, alto FMrer v. Gate, 
Palm. 511. 

{/) Fisher, e. Pimbley, 11 £. R. 188. 
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joinder, first setting out the true award, and then demur- 
ring to it, was no more, in effect, than saying that there 
was no award conformable to the aubmission, and, there- 
fore, no award which maintained the plea. 

Where the action is brought on the submission-bond, 
and the defendant having craved oyer of the condiUon, 
the plaintiff sets it ont in his replication, the defendant 
cannot rejoin that he did not submit; the proper rejoinder 
in such case would be, that it is not his deed (a). 

Pitadine tht In every case where parties have gene- 
Airari « bar. rally submitted their differences to arbitra- 
tion, and an award has been made concerning them, such 
award is a good bar to an action, founded upon those 
differences, or any of them. Of course, where any con- 
troversy has arisen, subsequently to the period of sub- 
mission, or where, from circumstances, without the de- 
fault of the party in having wilfully kept it back, a parti- 
cular cause of complaint has not been brought under the 
notice of the u-bitrators, an award is no bar to a snit' 
upon such ground (i). 

If the party, against whom the award is pleaded, have 
no remedy to compel performance on the part of him who 
pleads it, the award is no bar; asif the award were wholly 
void, or void in the part purporting to impose a duty upon 
the party pleading It (c). But payment and acceptance of 
money in pursuance of a void award, may be jdeaded as 
an accord with satisfaction {d). 

Sometimes, it is said, the award itself may be no bar, 
but the thing awarded may, when executed, be a bar. 
Where any thing is awarded in satisfaction, there the 

(o) Keind b. Carter, 8 Keb. T3. See « Sir. M3. 
(i) See Com. Uig. Plesiler. {t O. 9.) (i V. 9.) (8 W, 41.) (3 M. 13.) 
Accord. (D. i.) (D. S.) Ipsram v. Milnes, 8 E. R.445. 
(c) Cirthew, IS8. Lalw. 36. 
(d; See Buon v. Dobarry, Salk. to. Com. Dig. Accord. (C.) 
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award itself is a bar, before it ii performed ; but where 
noUiing u awarded but releases on both sidest there, when 
the rclesBc is executed, the award will likewise be » bar, 
but not before, for the award without the release h no 
bar (a). 

In an action of trespass and imprisonment, for facts 
done in the East Indies, against the defendant as deputy- 
gOYemor, a release was ofifered in evidence for him, ^ven 
by the plaintiff to the East India Company, in pursuance 
of an award, whereby reciting that the plaintiff had sus- 
tained several injuries by the Cotnpany's i^nts, particu- 
larly the deputy-governor, 1000/. were awarded him, and . 
that he should give a general release : the defendant, not 
being ft party to this release, could not plead it, but the 
Chief Justice (Eyre) allowed it to be given in evidence, 
in mitigation of damages (&). 

The award, in order to be , a good bar, must extend to 
the plaintiff's whole demand. But where it relates to a 
particular part of the demand alone, it may be pleaded to 
this, and non assumpsit to the residue (c). If the award 
be general, it may be pleaded generally in bar, and such 
plea will not amount to the general issue {d). 

To debt upon a bond, a submission of all matters in 
controversy, and an award that the bond shall be dis- 
(jiarged, is a good plea(e). 

A man may sometimes avtul himself of an award, as a 
bar to an action against him, although not a party to the 
siibipission {J"), As where A. has the custody of cattle be- 
longing to B^ and during this period the cattle do an in- 

(a) Freemuin. Bernard, Cartb. 378. S.C. Ld. B«ym. !4r. S>1k. 69; 
teealso Crofti v. Hurii, Cartfa. 187. Cbpratt d. Da*;, t^. Raym.611. 
{b) Shellinf r. Fanner, Strange, 646. 

(c) Farrer v. Bate*, AL 5. CbpcoU «. Hairy, Ld. Raym. &11. Caiih. 
188. 

(d) CrofUs. Harm, Cartb. 188. (<) Cora. Dig. Accord. (D. 1.) 
(/)7H.4.3l.i. Rol. Arbit. fB.1. 
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jiiry by' trei^msiing upon the luul c^ C^ and A. and C. 
submit to an award in respect of this trespass, B. may 
plead tbi> award in bar to an action against him for th< 
nine trespasa, 

' A drfendant may plead to an acUon against himself, 
tliat the injury, of which the plfuntiff complains, was com- 
mitted by the defendant and another, and that the matter 
was afWrwardt snbmttted to arbitration by the three(a). 

In pleading the award, if the lime within which it is to 
be performed have not expired, it is unnecessary to aver 
performance ; bat, if the day be past, such an averment 
must be made. In the case of money, a tender and re- 
fiwal is equivalent to performance, tuid where the plaintiff 
in the action to which the award is pleaded, has a prece- 
dent duty to perform, directed by the award, and has ne- 
glected to fiilhl it, this may be averred specify, in lieu 
of an averment of performance (6). 

It is said, however, that an award may always be pleaded' 
in bar, without averring performance, if the parties have 
mutual reniediec against each other, to compel jtarhrm-^ 
once of what is directed by the award (c). 

There is a distinction to be observed between the pleas 
of accord and arbitrament; for it has been held, that if 
arbitraraent be pleaded, with mutual promises to perform 
it, ahhoflgh the party who brought the action have not 
performed hispart^ yet be may maintain bis actJons, be- 
cause an arbitrament is like a judgment, and the par^ 
may have his remedy upon it. Not so with accord, uuce 
upon it no remedy lies ((f)- 

It seems* that in pleading the award in bar, the defend- 



(a) niomlbiiM s. ArriiklD, Coinyii't Kep. SfB. 
(i) Com. Dig. Accord. (U. «.) Vin. Arbil. Z. mnI Mte*. 
(e> CkoAi e. Harrii, Caiia. ler. Con. Dff.AM»r4..(D.«.) 
(d) Allen «. Hstrii, Ld. Rajm. itt. 
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ant should shew the place where the submission and award 
were made, and also the names of the arbitrators {a). 
Pleading the It ^^ been laid down by the learned 

award to ubuifiUd author of a treatise od the Pleadings in 
u «( u -«J.. jiig Court of Chancery by English bill, 

that an award may be pleaded to a bill to set aside the 
award, and open the account; and that it is not only good 
to the merits of the case, but likewise to the discovery 
sou^t by the bill. But that, if. fraud and partiality be 
charged against the arbitrator^), those charges must not 
only be denied by way of averment in the plea, but the 
plea must be supported by an answer, shewing the arbi- 
trators to have been incorrupt and impartial ; and that 
any other matter stated in tbe bill, as a ground for int- 
peaching the award, must be denied in the same manner(^}. 
In one cose, where a bill was filed for an account, and 
an award was pleaded in bar, the plea denied, by way. of 
averment, the charges of corruption and improper .con- 
duct, being accompanied by an answer to the same effect ; 
and the Court of Exchequer seemed to be of o{Hnion that 
the plea ought not to have contained such avei'ments(c).. 
But, upcm a subsequent and similar occasioo, the same 
Court said that it would be too much to overrule a plea 
on this ground; and they gave the defendant leave to. 
unend, if the plaintiff thought proper to press his ol^ec-. 
tion,.if not, they allowed the plea to stwd good by con- 
seat(^}. 

{a) Vin. Arbit. (D. a.) 9 ; but >ee ib. 13. Br. PleadiDgs, pi. TO. Hare 
X. George, Cro. Eliz. 66. 

(fi) Hitford'a Pleadings in the Coortof Chancery, ail. citea Ungood 
V. Croucher, 1 At^.395. Lingoodv. Eade, ib. 501. Tlttenwn c. Peat, 3 
AUc. 5S9. Anon. ib. 644; see also Godfrey v. Bercher, Via. ArbJt. (I. a.) 
38. Soadi Sea Company e, Bampsttad, t Eq. Ca. Abr, 80. Gaitside e. 
OarUide,3 AD«t.73p. 

(c) Popef.BnghilAiutr. 59. (d) EdBioDMnc. Hartley, 1 Ai»tr.97. 
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AwARivunder a Submigsion by order of tiiii pHus, vhere ttie 
tine has been enlarged, that PlaintiK had, in one case, 
good' cause ofaction againBt Defbnd&nt to a certain amount, 
anti' that a verdict bo entered' accordingly, with liberty to 
ifee FlaintiBs to wgn judgment, if certain' money, with 
ooBtB, Ac. directed' by the award to be paid, be not duly 
paid ; that, with respect to a certain action, by the bye, 
Plaintilb had good cause of action to a certain amount; 
that a GhSBcery suit commenced by the Defendant against 
the PlaintifiB be dismiBaed, vith coits^ to be taxed by the 
jiropep officer, such costs to be paid to ths Flatntlft ; that 
Defendtat paythe money, to the amount of which it \f 
awwded- that the Kaintifib had cause of action, to them, 
at a eertain time and piKce, with the costs of both the said 
actionsi to be taxed by the proper officer, together with ' 
the costs of reference, and' of the an^rd ; that a certain 
Exchequer' bill ^ deposited with certain bankers to abide 
the event of die award, be sold, and the proceeds of the 
saleipaid to the PtalntiU, in reduction of the money and 
costs awwded to-be prad by the Defendant; 

. To alLw wtfom 4Kse,pre»eM« abaH tiontpt I^ A). B., of Liii< 
opln's-fam, B^riptpj at Lawisend ipvctiRg.:— ■WhereM by-ai. 
c^Ttaie order mfulp ^ the sitting: st niif£ ;»nut held at' Guilds 
hall in mil}, for. the city of LoudoBy aaThursdaythe^Stbday 
of.f'flbrnaxj, .ia.the year of our Lord one t&omandleigbt hun^ 
dred and eleven, before tha Right HoHourable fidward, Doscb 
EUeoborough, , Chief Justiceof our Lord the King, ass^bdr 
tdhold. glpas before the King, himself^ in a c«rt«n cause them 
dappn'iinfe ip. the same Cowt, wherein F A m>d S C, execn* 
tri3;.a9d. ex^9Utor of the last will and teattBwnt af E S, de- 
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ceased, were plaintiffi, and C D wu defendant. It was 
ordered by the Court, by and with the consent of the plamtib 
and defendant, their counsel and- attornies (amongst other 
things], that all matters in difference between the said £ 8, 
the testator, and the defendant, both at law and in equity, 
should be referred to the award, order, arbitrament, final end, 
and determination of me the said A. B.; and that a verdict 
should be entered as I should think fit, so as I diould make 
' and publish my award in writing of and concerning the pre- 
mises in question on or before the second day of Easter Term 
then next ensuing ; and that the said parties should and would 
perform, fulfil, and keep such award so to be made by me the 
■aid arbitrator as aforesaid: and that the costs of the cause, as 
to the defendant, should abide the event and determination of 
my said award ; and that the costs of the reference should be 
in the discre^on of me the said arbitrator, who should direct 
and award by whom, and to whom, and in what muiner, the 
same should be paid. And which said order was afterwords 
entered and made a rule of his Majesty's Court of King's 
Bench. And whereas at tbe request of the said defendant and 
his solicitors, and in order to give tbe said defendant time to 
produce evidence in support of his case, the time for making this 
my award has been by certain rules or orders of tbe said Court 
of King's Bench from time to time duly enlai^ed; and whereas, 
by a certain other rule or order of the said Court of King's 
Bench, made on Thursday on the Feast of St. Afartin, now last 
past, it was ordered, that the time limited for me the said ar- 
bitrator making my award between the said parties should be 
eidarged until tbe last day of the then and now next term ; 
and whereas pending the said action, and before tbe making of 
the said first mentianed order, the said F A and S C, as 
such executrix and execntor as aforesaid, delivered a declare* 
tion by the bye in the said Court of King's Bench gainst the 
said G D, for the recovery of other money alleged to be due 
and owing by the said C D to the said testator ; and whereas also, 
a certain suit in tbe Court of Chancery was commenced by the 
said C D against the said F A and S C, as such execatrix 
and executor as aforesaid, .and which said two several actions, 
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88 well as the aaid suit in Chancery, were pending at the time 
of the makiDg of the aaid first mentioned order. Now, know 
ye that I the said arbitrator, having taken upon (nyeelf the bur- 
then of the said reference, and having heard, examined, and 
duly considered the allegations, vouchers, proofs, and wit- 
nesses of the said parties respectively, do make and publish 
this my award in writing, of and concerning the matters to me 
deferred as follows, (that is to say) : — With respect to the said 
first menti«ned action, wherein the said order and rules were 
made, I do award, adjudge, and declare, that the sud F A 
and S C, as such executrix and executor as aforesaid, had 
good cause of action against the said C D for divers principal 
sums of money, bearing interest due from him to the said tes- 
tator, which, with interest thereon, calculated up to the tenth 
day of December now next ensuing, do and will amount to the 
sum of SOS/, lit- id; and for which S'did sum of SOS/- lis- 4^d., 
they the said F A and S may cai^e a verdict to be entered 
in the said first mentioned action, and sign judgment thereon 
against the said C D, in case the several sums of money, and 
costs, herein by me directed to be paid by him to them shall 
not be duly paid at the time and place hereinafter appointed 
for that purpose ; but such verdict and judgment shall stand 
and be a security only for so much of such sums and costs at 
shall not be duly paid, together with the further costs of the 
entering the said verdict, and signmg judgment thereon and 
consequent thereto. And with respect to the said other action 
by the bye, I do award, acyudge, and declare, that the said 
F A and S C, as such executrix and executor as aforesaid, 
had good cause of action against the said C D for the sum of 
190'., due and owing by him to the said testator. And, wiA 
respect to the said suit in Chancery, I do awac^, order, and 
direct, that the said C D shall forthwith cause his own bill 
therein to be dismissed, with costs, to be taxed by the proper 
officer of the said Court of Chancery ; and which costs I direct 
to be paid by him the said C D to the said F A and S C 
at the time and place hereinafter mentioned ; and that all pro- 
ceedings both in law and equity, shall be forthwith stayed and 
no further prosecuted, except as to the entermg the s«id ver- 
Q 2 
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diet, and the proceedings coniequent thereupon. And I do 
award, order, wd direct, that the csid C D aball and do ptty 
to the said F A and S C, as such executrix and ^^ecQtor 89 
■foresaid, at tbe office of Mr. L Q, their attorfie; in the Hi4 
actions, situate in Warwick Square, in the city of London, oa 
the tenth day of December now pext ensuing, be(we«i (he 
hours of twelve at noon and two in the afternoon, as wel) the 
taid sum of 303^ 1 U- id. as the said sum of 100/., tgsether 
with tlie 90fits of hot)) the said actions ; and also tj^e co^tf ^ 
the said reference and of (liis my award ; such C0&^ (" he w 
the mean time taxed by thf proper officer of the s^ Court oj^ 
King's Rench : and wh^'ea; pending tbe said refei^mDe, a cer- 
tain Exchequer bill for ihe sum of 400^- has been li^^9%*^4 
vritit the money of the said C D, and deposited with certain 
bankers, to abide the event of this ray award. Now I do fur- 
ther award, order, ond direct, that the said Exchequer bill, 
fjid all other Exchequer bills (if aqy), n'hich may have be^rt 
received in exchange for the same, be sold and converted into 
inoney on or before tbe said tenth day of December, and that 
all money produced by such sale, and also all money and bene- 
fit that may have been received aod arisen upon all such Ex- , 
chequer bills, as well by way of interest as otherwise, be paid 
to tbe said F A and S C as such executrix and executor as 
aforesaid, on the said tepth day of December, at the place 
aforesaid, as a part of and in reduction of the several sums of 
inoney and costs herein by me directed to be paid by tlie saJd 
C D as aforesaid. And I do further award ^nd i^rder, llurt 
the said F A and S C shall and do accept the. said severs) 
«um> of money and costs herein by me awarded to be paid, in 
fjull satisfaction and discharge of all demands by them as such 
e](^cu(riz and executor as aforesaid, upon th^ said C I>. 

In wjtness whereof I, the said arbitrator, have hereunto se.t 
my hand and se^l this thirtit^th day of September in th^ 
year of our Lord one thousand eight hundred and ten- 
A. B.' 
Signed and publi^he*! by the above 

n^ed A- ^-t being first duly 

Btainjged, in ih« presepce of Y- Z- 

D,g,t7cdb/GOOgIC 



Awatd under a Submiwivn by Order of nid priut at tli^ As' 
■izes, that the Verdict taken for the Plaintiff cA the Trial 
stand for him; that Defendant pay Costa, &c. 

To all to ffhdm, &c. Whereas a certain action it latf de- 
pending ik bii Mttjesty'd Court at Common P\eM, wher^itt 
A B was the (ulaintiff and C D the def^ndAritf iiaine on fit be 
tried at the amzht hofden at Worcester, in Bod ftfr the coOhl^ 
of Worcester, on Wednesday the ei^^tetoth Say of JtAf, in 
die first year of tlie reigii of bor Sdveifeigu Lord George the' 
Third, by the grabe of Ood df the United KingOorti df (trMC 
Britain and Ireland Kidgi Def<Mfer of the Faith, befiire the 
Bight HdnouTsble EdwaM Lord Elleoborough, Chief Jdftltje^ 
oF6Ur aald Lord the King, assighed to hold pleaU before tb# 
King^faimtelf^and JohnHeath, Esquire, one of the Justices of 
our said Lord die King, of his Conrt of Common Flfeasat West-' 
minster, Justices of our swd Lord the King appointed to take the 
assizes for the said county of, &c> according to the form of the 
Statute in that case made and provided. — It was ordered by the 
Mid JuStieea in open Court, tiy and with the consent of the Said 
parties, their counsel and aftorntes, tliat a verdict should be en- 
tered for the plaintiff, damages,&c. G08tE,&c.; but that such 
ref-dltt should be subject to the award, order, arbitrament, final 
end arid determinatioii of me the said J S, to whom it was 
dt^reby r^lerred to settle HX matters in difference between the 
t^A p^ies, ^lid to order and determine what I the said arbi- 
lira'Cdi' should thTolc fit to lie done by either of them respecting 
the matters in dispute, who agreed to be bound and concluded 
by such determination, and to remain contented and satisfied 
therewith, so as I the said arbitrator should make and publish 
my award io wiiting concermn^ the ftimuei iA or bi!fard,'Ac. ; 
and it was also ordered that the Costs of the Skid cause should 
abide the event of my said award ; and that the costs of this 
present reference should be in the' discretion of me' Ae sKid 
arbitrator, who miglit direct aiid award to, ^d by vtlJoro,'inft 
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in what manner, the BBtne should be paid ; and it was also or- 
dered that I the said arbitrator might direct that an application 
should be made to the said Court of Common Pleas to enlarge 
the time for making my said award, ia case I the s^d arbitrator 
should think fit to do so : and whereas hy a certain other mle or 

order, made on, &e. in term, in the year of the 

reign of, &c, agreeable to power by the several parties to 
the said cause for that purpose given, and on heariog counsel 
for me the said arbitrator, it was by the said Court of Commoo 
Pleas ordered, that the timefor me the said arbitrator to makemy 
award should be, and the same was thereby enlarged, until, &c. 
Now know ye, &c. I do, &c. that the verdict so found for the said 
plaintiff as aforesaid, shall stand and be in force ; and that the 
i^d defendants shall and do pay to the s^d plaintiff the costs of 
this reference and award, to be taxed by the proper officer of 
the same Court. And I do further, Sec. that the said defend- 
ants have not any claim or demand upon the said plaintiff in 
tetpect of or in fmy manner relating to the vessel called the 
Cuckoo, in the pleadings in the said action mentioned. 



Award under a JSubraisuon by Order of niiipritu, a Juror 
being withdrawn. 

To all to whom. Sec. It was ordered by the said Court, by 
and with the consent of the said plaintiff and defendant, their 
counsel and attomies, that the last juryman sworn and impan- 
lielled.in that said cause should be withdrawn out of the panel : 
and that all matters in difference between the said parties 
should be referred to the award, &c. 



Award under a Submission by Order of the Lord Chancellor, 
. adjusting a Balance of Accounts. 

To aU to whom, &c. Whereas by a certain order made by 
die Lord High Chancellor, on Wednesday the eleventh day of 
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Jnly, in the forty-ninth year of the reign of his present Majesty 
King George the Third, in a certain cause then depending in 
the High Court of ChaacerVi wherein A B was the plaintiff 
and C D was the defendant, it was by the consent of the said 
parties and their counsel ordered, among other things, that all 
accounts should be settled between the said plaintiff and de- 
f«)dant, and the balance paid to the defendant immediately on- 
such settlement, iucludiog the balance on a certain note of 
hand, and also tbe vrages of the said defendant ; and that the 
accounts between the said parties should be referred to Mr. 
P R, solicitor for the eaid plaintiff, and Mr. R S, solicitor for 
the said defendant, who in case of differing were to choose a 
third person : and whereas the said Mr. P R and Mr. R S did 
differ as to tbe said settlement of the said accounts, and did in 
consequence thereof choose and appoint me the said J S to 
settle the same ; and I the said J S having taken upon myself 
the settlement of the said accounts, and having heard and duly 
considered the allegations, vouchers, and proofs of the said 
parties, have settled the said accounts; and do hereby award, 
adjudge, and declare the balance due from the said plaintiff to 
the said defendant upon such settlement, including the balance 
on the said note of hand, apd the said defendant's wages, to be 
the sum of 34<8J. : and it having been admitted before me by 
the said solicitors of the said parties, that the sum of 282. has 
been paid by the said plaintiff to the said defendant, between 
the date of the said order and of this my award, as part of and 
toward the sum of money that might be found due on such 
settlement, I do further declare that the sum now remaining 
due, to be paid by the said plaintiff to the said defendant as the 
balance of the said accounts, is 148/. 
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Award, under a Subnisuoa by RuleoT the Court of Kiqg'a 
Bench, tbat Defendant pay a Sum of Money .49 Plaiotiffi 
diat Plaintiff be alloned to collect certain Joint DebH^ 
making use of Defendant's name, but giving a Bond of 
Indemnity to him against any consequences iher^rotQ jn 
a certain Event ; that Plaintiff give an Account of tbe 
Money arising from such Debts, and pay tbe Moiety 
thereof, aft«r deducting the Expeoces to the Plaintiff. 

To all to whom, ftc. Wher«es on action waa latriy Oom- 
nenced in his Majesty's Covt of King's Bench, in wfiidi 
A B gentleman, was ^'ntiff, tod C D goitleman, wm dolmid* 
ant ; uid it was by a certi^ tule or order <£ tbe said Courts 
qade oa Wednesday nestX sA«r fiAeeii days of tfae Holy Tri. 
aky, in tfae forty-fifUi year of tbe r«i^ of King Gevrg* tbe 
Tl^rd, by tbe consent of Mr. E ¥, of counsel for the plaintt^ 
and Mr. G Hj of ooitasfl £k the defendant, ordered .that all 
mtters in d>V)t« botweea the parties in dte said eauae should 
b« forced to tbs avard. Sec of ua tjbe smd L M, MN,if Q, 
apd J$, M any two of ua, bo aa «s or any two of na shautf 
ipake and pi4>lid>, 4o. v«ady to be dnitvered to dw said partita 
ip difference or their sttomias, or uich of tbem aa abevU desire 
Ijhe sapw, on or be&re, tut. ; and tint ^ saoi pamiea sbaoM 
and would perbnn, fal6l, aod Icaiep audi award so Id be nnde 
by us tbe said arbitrators, of any two of us asi aforesaid; avA 
b^ th« like coBseM it wae &ctber ovdered, that tke caaUof lb* 
said cause should abide the eveat of die said awaed,. ^ditbae 
die costs of this present reference should be in tbe discretion 
of us the said arbitrators, or any two of us, who should direct 
and award by whom, and to whom, and in what manner tfae 
same should be paidt as by the said rule or order, reference 
being thereto had, will among other things more fully appear. 
Now know ye, &c. that we, &c. do award, &c. that all pro- 
ceedings in the said cause shall cease and be no further prose- 
cuted ; and diat tbe said C D shoU and do pay to tbe said 
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A B, at, Ac. btitweeo the houn of, &o. tlie mm of, iet. ; fthic^ 
said sum of, &t. we do adjudge tod deetan to be justly dse 
fnNoi the uid CD to the laid A B, for and upon the matters 
contained in the declaration in the said cauM. Aod we do 
further award, Sec. tint the Said C D shall and do permit and 
MiSer (he said A B to collect and recnve for their jaiat um the 
debts and ouma of money apeoifiedin thefoltowing list itf Mmb 
(that IB to aay) ; — 

[Here aet out the list containing the names of the creditora, 
and amount of each separate debt-j 

And we do further, &c. that tlie said A Bdo use his utmost en- 
deaTours to collect and receive the same accordingly, and that 
the smd A B shall be at liberty to bring any action or actions, 
•kber in bis own name or ia ^ name of tbe said G D, or in 
their joint names, as he may be advised, tot ibe raotivery of any 
flum Of suns of moocy apecifled in the said liM ; iMt Mtertbv- 
less, tliat if the said A B sb^ bring any acCioB in the name of 
the said C D, without the consent of tbe «aid C for' that pitf- 
pose lirst bad and obtained, ihea that the sud A B sball savi^ 
harmless and indemnify tbe said G D from a)l tdabeqaeDoeM, 
coats, charges, and expoMes attending the aame,^ if tbe saine 
shall happen toi bil and be fraitlns. And we do ibrdter^ At. 
that tbe said A B abidl OM compaiiid or ctHnprebwe any actim 
to be br«iq;ltt for ibe reo«fvery of aay of tbd and debts or 
sums of money, without tbacoMentof dte iatd C Dinttritiag 
for that purpose first bad and obtaiaed t and that ihcf said A B 
aball within one month after payment of tbe said sum of, tern. 
deliver ta th« sad G D » account of tbe place of rerfdenee of 
all persons iadebted to tham tbe said A B aad C D, so ftr as 
th« said A B shall know or be able to asoertSJn rtifl same > and 
also at bis own expanse enter into and ddKer to tbo Said G D 
a.bond to tbe said C D, in the peaalty of,'Ac. with a ooAdkidn 
tbcreunder wiitten for makiag void tbeMmeid Maebetfa4said 
A B aball u«e due diligence ia oolleelii^ all outstaAding debts 
due to tbem tbe said A B uid S D, or wher^lb^ tfepaiUdf 
interested ; and. shall give to die said C D a» accbmit of bis 
praseedingi Iron tima to-tinKi, witUftsix wseluf aAaf aliji i4» 
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quest in wridng lo ta do; and iliaU alto rrom time to time, as 
the same d^ta are respectively received, pay to the said C D 
.one moiety thereof (alt reasonable expenses touching the col- 
lecting and recovering of such debts being first deducted). 
And lastly, we do award, &c. that each of the said parties 
shall and do bear and pay his own costs of this reference ; and 
that the costs of this our award be paid in equ^ moieUes be- 
tween them. ' 



Award, under a Submission by a Judge's Order, with a Clause 
of Umpirage, of Compensation for the Short Laading,&c. 
, of a Vessel. 

To all to whom, &c Whereas an action was lately com- 
menced in his Majesty's Court of King's BencJi, in which A B 
was plaintiff and E F was defendant ; and it was on or about 
the twenty-uxth day of February now last past, by the Right 
Honourable Edward Lord Ellenborough, Lord Chief Justice of 
the same Court, upon hearing the attornies or agents on both 
sides, and by their consent, ordered that all legal questions 
arising upon a certain charter-party, dated the ninth day of 
January, in the year of our Lord one thousand eight hundred- 
aad four, made between the plaintiff and defendant, and on 
which the said action was brought, should be referred to the 
award and determination of me the said J S, who should make 
my award in writing on or before the eighth day of April then 
and now next ensuing ; and that the quantum of damages 
claimed by the plaintiff, if I the said J S should award that any 
ought to be paid, should be referred to the award and deter- 
mination of M N of Broad Street, London, merchant, and 
N O of Winchester Street, London, merchant ; and in case tiiey 
should not agree, then to the umpirage of such other person 
as they should in writiDg und^- their hands appoint, so that 
their award or such umpirage should be made in writing on or 
before the twenty-fourth day of April then and now next en- 
suing; and that the costs of the cause and of such reference 
should abide the event of the siud awwdi or umpirage. Now 
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know ye that I the said J S, having taken upon myself the de- 
termination of the said l^al queotioni, and having heard, ex- 
amined, and considered the allegation^, voucherg, proofs, and 
witnesses of the smd paities), do make and pid>lish this m; award 
in writing, of and concerning the said legal questions, as fol- 
lows (that is to say) ;— I do award and adjudge that the sdd 
plaintiff was and is legally entitled to claim and recover irom 
the said defendant compensation in damages for the short load- 
ing of the ship or vessel in the said charter-party mentioned, 
and also for die detention of the said ship or vessel in the West 
Indies, from the tinoe of the sailing of the July convoy in the 
year one thousand eight hundred and four, to the time of the 
s^ing of the October convoy in the tame year ; and that such 
compensation ought to include the amount of such premium 
as may havebeen paid or engaged to be p^d by the said plain- 
tifi* on account of the said ship's sailing with the said October 
convoy, beyond the sum that would have been paid if she had 
been dispatched with the said July convoy. 



Award, under a Submission by Deed, that a certain Peiwm waa 
not a Partnerin a particular Firm at a particular time, and 
that he is entitled to reoorer certain Securities befwe the 
Demands of the other Creditors arefully satisfied. 

To all to whom, Ac. Whereas by a certain deed, beaiing 
date, &c. and made between A B, of the first part, and C D, 
E F, G H, K L, and L M, trustees on behalf of themselves 
and the otha- creditors of the said A B, of the second part, and 
the several persons whose names are thereunto subscribed and 
seals affixed, being creditors of the said A B, of the Uiird part, 
and M N of the fourth part, it is among other things contain- 
ed, as follow (that is to say) ; — Whereas the saidM N claims 
that the said partnership concern of N O, OP, and A B, is 
indebted to him in the sum of 5Q0l. or some other sum or sums 
of money, secured to him by ihe bond of the said NO, O Pf 
and A B, some or one of tbem, or by some other security or 



b, Google 



9S6 PBKOUttllTS. 

securities ; bdt It h ccrat^dtA on the part of the ittfd triiAees, 
and dtber the credlun of tUe laid A B) partiei het^G tif tbti 
lecoDcl and dtird part, that h« Ihe UAd M H » not entiidD^ t# 
i«e(Hr6r anjr phlt of the Mid debt or turn ftom the Mid panan- 
Aip concert until all the creditors of the said concero are paid 
*# and MtNfibd their fall and ttdiete debts of t#eiit^ sHOlhtga 
Ifttbe pdObd; [aBMiu^ ds it appetoa to them that the atad 
M H, At thb tiiHe sddl lec'ority Of tecsrittds Were so-given ttf 
Inen a* aAtt-eiiild, «SA ft p%r(n»r i« A«fl^ cotafiero of H 0, O Py 
iisA A El,' AAd stilt randins A partner therein, bo Or bb respects 
At)' ^eStttfg of tlie «t£d e(ff)«em. Moir in ot'der to settle such 
Aferenees abi dlspuHA, ii is hereby covenanted; declbteA, and 
igifHtii by and bet#^(i all teai every the saM parties ber«to,- 
Ahdpai^nlitfly thenidMNyforhtMBelf,- his tncecutors) and 
nAttAtiiiratBi^, doth eo«enttAt and agrm, to and <Hth the mid 
GI>, ^F, OH, Kb, KHdLBlf, astrifete^ttf (tfwi^iid/ tlAV 
AestiAtttaf(«r.i« HBtitboce benr&eMtheni ^%lf be left to the 
award, order and detbtfflinatitm tf J S,- Ban-iiBt«r at Law, who 
shall award and determine whether the said M N was or was 
not a partner in the said concern of N O, P, and A B, at the 
time the said security or securities were ^veo to him by Uiem 
da dferreaafd, and vhetKer he doetf or doer nlot still lenintB h. 
psrfem ther^ Wfth retipect ict Ax- other orecKtors bf the said 
ootfc«m t ioA #bethrir he ir or b not entftUd hr law tb reitover 
on the saiddeQatitjtdrsscaritii^b^fiufrall'AS olber creditors 
of the said concern have been paid their full and whole d^ts 
of 90». in' ttui poimd i- and iit ct«r ib tiiatt be awarded fliai he 
tft* sbid M N ifi MidtMl do U> ieaovet ori sdeh secarity' or ie-' 
MVl^eSk ii'^ ^'* «hW he emitted to. riumve the beoott akid 
pmrittviK of tMa' AtM i^uUly witfa tlt« othifr aeMtm oC div 
Md A'B; bdtia oneH sbdl be awarded that he irf n partner 
Mfh^Mid ctfAttemof H O, cyp^awi AB/ or tfarfh^wilb so at 
m^^ ffffle of ndliai! ludr seenrfty or secimties'asnforesaic^' tlteir 
f/fOi^ a&m K, his heirii- ^ieeuton, abd ad^hiirtnttbrs,' shall 
^dWill, tthenevA thereunto' reared &y thfr trwtees beRnre 
dUn^d^ gnwt,r convey,' assigil, diid assure by siidi' donveyadee^. 
asbignnMntt^ or ofheT alsmrknces mi thdy sKsH' require^ nnto 
tficiif tiW said ttusleei^ their btin, eaecsnon^ adnuoiiftrAtdrs, 
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-«9d awigWf b)) ^^ intereat ip th«; said partnerslitp. e^t^ ftpc^ 
9iM^ 8^t«, ^^ if) all ptlfer the hereditameiitt and pjrenpUf^ 
liereby covenanted to be assigned and conveyed, to b« held by 
tb^m upon tbe frusta heteiobefoce declared, to and for the bene- 
fit of all other the creators of the said A B ; and moreover^ 
that all and ever; t^p p^rtie^ t^reto. shall aod will imid lo^ 
abide by, u)d perform the awa^d and deteinunalJon <^ the wid 
j S ii^ the niattdis aforesaid, sp as thQ same be made in writing 
!Uid ready to be delivered to the parlies in difierence yiit^itt 
three monthg from tbe day of the da^ hereof, or af spoa aA<4 
Oft (^ef shall respectively require the same. — Now knpw j^ &e, 
do awar4t &<^- ^^^^ the ^aid M N was not a partner in the Bai4 
fonjcern of N Q, OP, and A B, at the tirade the said security 
or securities, or any of them, were given to him by thema^ 
aforesaid, nor does s^ill remain a partner therein with respect 
to the other creditors of the said concern ; apd that he thp faid 
M N is entitled in law ^o recover on the said securi^ or secu- 
rities before (and without waiting until) idl the ofher creditor* 
of the s^id concern shall haye been paid their full ^d vhtolf 
debts of, &.C. in the gpund- 



Award, under a Submission by Deeds-Poll, that one Party is 
liable to rebuild at his own expense a certain House which 
he rented from the other, and which had been destroyed 
by Fire. 

To ail to whom, &c. Whereas heretofore \t> ifit, q)), ^9. s 
cert^D ^eed;-^oli vas made an|l e-^ecutei} by, A % ^ ^PMlga 
in the couiify of Essex, rope-mapufacturer, an4 4 c^qt^ii ofjier 
deed-poll was op tjip i^n^e day made and exegi^ted, l?y C D» <rf 
Stone, in the coupty, of Stafford, E^qyire ; in wjiiph.^.tgift Vtr 
veral deeds-poll, ^[ler reciting that a certaii\tneuuBg.e,o; dnflltr 
ing-house, an^ <;er^pji) oth^r buildings, sjgipte and, losing, Ka 
54, Lpwer Shad^^]l,in tTiepari^of St. Paul, Stift^eU, iji.the 
coiinty of l^i^^Jpsfx^ w«re, oa or,^oirt ^^.VpBtff-fiw4«y.sf 
■f^'^rJf W '''P?»^.e!8^',''l'P»4ffl5l/»«^jelftY*!njlwrntdiwoi 
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down and destroyed by fire, the same were in the gccupation of 
the said A B, who claimed to hold the same as tenant of the 
said C D ; and that by a memorandum or agreement made and 
entered into on, &c. between the said A B on the one part, 
and the said C D on the other part, it was {amongst other things) 
agreed that the question of law, whether the said A B or the 
■aid C D vas liable to rebuild the premises, should be referred 
to me the said J S, whose award was to be final; and that it 
was understood and agreed that the same question might be 
narrowed to the question whether the s^d A B was liable to 
the said C D to rebuild the said messuage or dwelling-house, 
and other buildings ; it was in and bj the said respective deeds- 
poll witnessed, that in pursuance of the said recited agreement 
each of them the said C D and A B did for himself, his heirs, 
executors, administrators, and assigns, as to and concerning bis 
and their respective acts, deenls, and defaults, only promise, 
declare, and agree, to and with the other of them the stud 
C D and A B, his executors, administrators, and assigns, mu- 
tually and reciprocally, that the before mentioned question, 
whether the said A B is liable to the said C D to rebuild the 
said premises, and all actions, suits, causes of action and suit, 
controvernes, disputes and doubts, and questions whatsoever 
between the said parties concerning the rebuilding the said 
messuage, buildings, ground and premises, should be, and the 
same was by the said respective deeds-poll referred and submit- 
ted to the award, judgment, aod final determination and deci- 
sion of me the said J S ; and that the said parties respectively, 
and their respective executors, administrators, and assigns, and 
all persons claiming under them respectively, should and would 
wdl and truly in all things obey, perform, and abide by, fulfil 
and keep the award, order, judgment, and final determination 
of me the said J S, touching or concerning the premises, pro- 
vided I the said ■/£ should make my award in writing under 
my hand, ready to be delivered to the said parties, their respec- 
dve executors or administrators, or such of them as should re- 
quest the same, on or before, &c. or within such enlarged pe^ 
riod of time, not exceeding two months, as I the said J S 
should think proper to fis by any writiDg under my hand, as 
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by the said deeds-poll, reference being thereto respectively had, 
will (amongst other things) more fdly appear: and whereas I 
the said arbitrator, being unable to make my award on or before 
this twenty-third day of January now last past, I the said arbi- 
trator did, on, &c. duly enlarge the time for maicing my award 
in pursuance of the terms of the said respective deeds-poll, 
until, &c. Now know ye, &c. I do award, &c. that the said 
A B was and is liable to the said C D to rebuild the said mes- 
suage or dwelling-house, and other buildings, at the expense 
and costs of him the said A B. 



Award, under a Submission by Agreement not under Seal, ad- 
judging the Price at which a certain Article, the Property 
of one Party, shall b» taken by the other; and directing 
an Affidavit that none of it has been sold since the now 
Seller came to England; that the Article be delivered by 
the one to the other ; and that the former accept certain 
Bills of ExchaAge in payment. 

To all to whom, &c. Whereas heretofore, to wit, on, &c, 
certain articles of agreement* were made, concluded) and 
agreed upon between A B, of Cheapside, London, gentleman, 
of the one part, and C D, of Parliament Street, Westminster, 
perfunier, of the other part, by which said articles of agreement 
it was (among other things) agreed, that the said C D should 
and would purchase the stock of manufactured hair then in the 
poEseston of the said A B, not exceeding, in the whole, the sum 
of 1000/. sterling, at or for such price as should be less by one- 
fourth than it would cost the said C D to manufacture the 
same; and, in case the said A B and C D should di&r about 
the said price, then the same should be referred to E JP and 
G H, to settle and ascertaiu such price ; and in case they could 
lArt agree, then the subject of the said stock, and all matters in 
i£fierence between the parties, should be referred to me the 

* If the (uticlei of tgraement were under seti, tM hei« the norda " under 



b,GoogIc 



S40 PK^EDENTS. 

MidV'iS, ODdtlwt my determination should be final: and lh« 
■fud A B, in and b; the said articles of agreemeot, agreed fonh- 
wUh to make affidavit befbrci the Lord Mayor of London, (if 
thereunto required by the said C D), (hat he the said A B has 
not either directly or indirectly parted with, sold, or otherwite 
disposed of any part of his asid stock of manufactured hair since 
he cam into England, and th^ no part of such stock is inferior 
in quality to the sample or specimen then produced and deposit- 
ed with the said E F, and that the said stock is in no respect 
injured or rendered unmarketable; and that the same stock is, 
in every respect, the most fit and proper for the purposes of the 
said invention, and for earrying the patent in and by (he said 
articles of agreement agreed tn be assigned into the most bene- 
ficial effect i and that upon full pertbrmance of the said agree- 
ment on the pvt of the said A B, and upon the delivery to him 
the said G J> of the aforesaid stock, he the saidC D should and 
would give his bills of exchange to the said A B, to be drawn 
by the said A B on the said C D, and accepted by him payable 
at the banking bouse of Messrs. L M and M N, Pdi-Mall, by 
even instalments, at two, four, and. six months' dates respective- 
ly, for the amount of such stock as the same should be valued 
and settled OS aforesaid: and' whereas the said A B ami C D 
did difer about the price of the said stock of manufactured hair, 
and the sud £ F and G H could not agree te settle and ascer- 
tain the same^— Now, know ye &c. I do award, &c. the price 
of the said stock of manufactured hair to be thesum ofj ftc. ; 
the said sem o(, Ac being less, by one-fpurth, than it woidd coat 
tbc-said C D to roan&cture the same. And I do further, &e, 
that the said A B shall and do make such affidavit in writing as 
in the smd ^reement is mendoned, and deUver the same affi- 
davit, andalso the said stock of manufactured hair, as the same 
bath been deposited in a trunk, sealed with the. seal of Mr X Y, 
n^ clerk, to tbe said C D, athis.bouse in Pari wnsnt: Street. 
a£>resaid> on or befbre, Stc. ; and' that upon such ddivery of' 
the said affidavit and stock to tke said CDj he: the said.C Di 
shall ftvthwith accept such bilb of: exchange as are in tfaetaid 
agreement mendoned, for the said sum of, &c. 
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WOItHMEU, AND or IHSOLVEHT OEBTORg. 

By Stat. S Geo. l. c Q6, cotillcd, " An Act to consolielate 
" and arociid the Laws relative to the Arbitration of Di»- 
" patea between Masters and Workmen ;" after recital^ 
that it is expedient that the laws relative to the arbitration 
of dilutes between mastera and workmen sboald be con- 
■olidaifid and amended, and one general law made appli- 
cable to every description of trade and manu&cture, tbe 
previous Acts relative to this subject are repealed. 

By § «., it is enacted. That the following En^^^^^n tf 
aubjects of dispute arising between masters tiu muaffdii. 
and workmen, or between workmen and P*'* *^ ••« 
diose employed by tbem, in any trade or rtterrm. 
manuiiicture in any part of tbe united kingdom of Great 
Britain lud Ireluidt may be titled and aiJjusted in mao- 
nsr hereafter mentioned ;, that is to say, disagreements 
reinjecting tbe pidee to be paid for work done, or in tbe 
course of being done, whether such disputes diall happen 
or arise between them respecting the payment of wages at 
agreed upon, OE the hours of work as i^reed upon, or any 
iOjUl7 or damagu done or sieged to have been done to 
ihe vodiL or reH}ecUng an; delay or supposed delay in 
ftushipg At work, or the not finishing tbe work in a 
good and vorknianlike mauner, or according to any eoi»> 
tract, OF to bad materials ; cases where the workmen are 
to be emfd^ed to w<ak any new pattern which ^lalt re- 
qoire tbam^io purchase any new implemsnts of manufao- 
tiftit, or to QuJte aoy alteration apoa the old implemenU 
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far llie working thereof, and the masters and workmen 
cannot agree upon the compensation to be made to such 
workmen for or in respect thereof; disputes respecting 
the length, breadth, or quality of pieces of goods, or, in ' 
the case of cotton manufacture, the yarn thereof, or the 
quantity and quality of the wool thereof; dispateB re^>eGt- 
ing the wages or compensation to be paid for pieces of 
goods that are made of any great or extraordinary length ; 
disputes in the cotton manufacture respecting the manu- 
facture of cravats, shawls, policat, romal, and other hand- 
kerchiefs, and the number to be contained in one piece of 
-such handkerchiefs ; disputes arising out of, for, or touch- 
ing the particular trade or manufacture, or contracts rela- 
tive thereto, which cannot be otherwise mutually adjusted 
and settled ; disputes between masters and persons engnged 
in sizing or ornamenting goods ; but nothing in this Act 
contained shall authorize any justice or justices acting as 
hereinafter mentioned to establish a rate of wages or price 
of labour or workmanship at which the workmen shall in 
future be paid, unless with the mutual consent of both 
XimiJatioji 0/ """ter and workman: Provided always, that 
tim Jir work- sll Complaints by any workman as to bad 
.IBM In lodge Diaterials shall be made within three weeks 
thtiTc>mpiai,u,. ^f jjj^ receiving the same; and all complaints 
arising from any other cause shall be made within six days 
after such cause of complaint shall arise. 
Appontiment «f By $ S., whenever such subjects of dispute 
^fferttt. shall arise as aforesaid, it shall be lawful for 

•the master and wot^man, or either of them, to demand and 
liave an arbitration or reference thereof in manner follow- 
ing ; that is to say, where the party complaining and the 
party compl^ned of shall come before or agree by any 
;ivriting under their hands to abide by the determinatioa 
of any justiee of the peace or magistrate of any coanty, 
iridihgi division, stewartry, barony, city, -burgh, town.tff 
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place, within whicli the parties reside, it shall and may.- 
be lawful for such justice of the peece or magistrate to 
hear and finally determine, in a Eummary manner, the 
matter in dispute hetween such parties ; but if auch par- 
ties E^ali not come before or so agree to abide by the 
determination of such justice of the peace or magistrate, 
then it shall be lawful for any such justice or magistrate, 
and such justice of the peace or magistrate is hereby re- 
quired, on complaint made before him, and proof by tlie 
. examination of the party making such comj^aint, that ap- 
plication has been made to the person or persons against 
whom such cause of complaint has arisen, or his, her, or 
their agent or agents, if such dispute has arisen with such 
agent or agents, to settle such dispute, and that the same 
has not been settled upon such complaint being made, or 
where the dispute relates to a bad warp, that such cause 
of cMuplaint Itas not been done away with within forty- 
dght hours after such application, to summon before him 
Mich person or persons, or agent or agents, on some day 
not exceeding three days, exclusive of Sunday, after tiie 
making such complaint, giving notice to the person mak- 
ing such compUint of the time and place appointed in such 
summons for the attendance of such person or persons, 
agent or agents as aforesaid ; and if at such time and placa 
the person or persons so summoned shall not appear by 
himself, herself or themselves, or send some person on his, 
her or their behalf, to settle such dispute, or appearing, 
shall not do away such cause of complaint, then atid in 
such case it shall be lawful for such justice, and he it 
hereby reqiured, at the request of ^ther of such parties, 
to nominate arbitrators or referees for settling the matters 
in dilute ; and such justice shall then and there at such 
iDeetiDg propose not less than four nor more than six per- 
*ora, one half of whom ^all be master mann&cturers, or 
stgents or foremen of some master manufacturer, and th$ 
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Other half of wboni shall be workmen in sach maBoE^ 
tare; such reepective persons residing in or near to th« 
place where such disputes shall bare arisen ; out of wbjfli 
master manufacturers, agents or foremen, the master en- 
gaged in such dispute, or his agent, shall choose one, and 
out of which workmen so proposed, the workman or bu 
agent shall choose another, who shall have fiill power to- 
hear and finally determine such dispute, 
Jppoi„tmfnt of ^y S>' ra case any or either of the per- 
nther Tfferea SOUS SO proposed by any such justice sfa^l . 
wktre tAiMc ap. refuge or delay to accept such arlutration, 
puint T^taeor ^^ accMtinc shall not act therein, withio' 

delay fa acetyl * 

tU r^irenct or ^^° ^"J^ *^^'' ^^'^^ nomination, tbe justice 
aeeepiing,doiuit shall proceed to name another or other per- 
ctttbereiR. gong of the descriptions aforesaid, in the 

room of the person so refusing as aforesaid to be arfadtra- 
tor or arbitrators in the place of any such arbitrator or 
arbitrators so refusing or delaying to accept, or who slutU 
not act; and in every case of a second nominatioa tbe 
arbitrators shall meet wi^in twenty-fbnr hoars after the 
application for the same, and at the same place at wbicli 
tbe meeting of the referees first aamed was appointed, or 
St some otiier convenient plac^ as the justice mi^ apr 
point; and tbe expence of every such application for the 
appointment of a second referee shall be borne and -da- 
frayed by the party through whose default, or the d&- 
&ult of whose referee, such application is rendered neeatr 
•nry; and the justice making such second appointment 
shall certify the same in the form for diat purpose here- 
after set forth, or in some other form to the like effect; 
and in every case where a second arbitrator shall be oj^ 
pointed as aforesaid, and sudi second arbitrator shall not 
attend at tbe same time and place appointed for s^liag 
the matters in diq>nte, it shall be lawful for the other ai> 
bilrator, at such time and place, to proceed by bimedf to 
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th« beu-ing aod detemuoing of the lame matters Ln dis- 
put« ; md in suob case the award of such sole arbitrator 
shall be final and condniive as to all matters in dispute 
Mibmitted to audi arbitrator, widioat being aabject to re- 
f iew, appeal or suspension. 

By J 5., the arbitrators or referees being »«(;„ ^ re- 
•0 nominated as aforesaid, the said justice /crM, tuUet rg 
•hall thereupon appoint a place of meeting »*•<* **«" *« 
according to the directicms of this Act, and ''""'' 
also a day for the meeting, notice of which nomina- 
tion, and tJi the day of meeting, shall, thereupon be given 
by anch justice to the persons so nominated arbitrators 
«r referees, and to any party to any such dispute, who 
nUy not have attended the meeting before such justite 
as aforesaid i which appointment shall be by such justice 
certified in the fbrtn following, or in some other form to 
the like effect; that is to say, 

* I, A. B^ one of the justices of the peace p„„^fj„^^, 
*«cting for , do hereby wv(n-,t«rti/v*«- 

« certify. That C. D. and E, F. are duly iw"i»«ri««rr<- 

* nominated referees to settle the matters in Z*^'*- 

* difference between G. H. of master ma- 

* nn&cturer [ur agent or foreman, as the case may be\ 

* and /. K. of weaver {or otherwiie, as the 

* case mm/ be^ pursuant to an Act passed in the fifth year 
' of thb reign of his present Majesty , and that the said 

* Refa^es are hereby directed to meet at 

* oa the day of 

* at of the clock in the forenoon {or afternoon, at 

* tHe ease nay be}. A. B.' 

*1, A. B. one of the justices of the peace actiog for 

* do hereby certify, That the above-named 
' C. D. and E. F, [or one of them, as the cute -ma^ £#,] 

* having rehsed or delayed to Oct in the above-mentioned 
' reference, 1.. Jtf. and^> O. {orL. M. oniy, as t/te cote migi 
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* be,"} are [or is] by me duly nommated reEn«es [or Ttfettt,'i 

* together with the above-named C. D. [or E. F.] to settle 

* the matters in difference between the above-named G. H. 

* and /. K.J and the said C. D. and £. F. together with the 

* said L. M, [or the said L. M. or N. 0., as the case maj/ 
' be,"] are directed to meet at the pkce abovementioned, 
( on the day of in the 

* year of our Lord at of the 
< clock in the forenoon [or afternoon, as the case may be.'} 

' A. b: 

And the pereons so appointed as aforesaid shall hear and 
examine the parties and their witnesses, and determine 
such dispute within two days after such nomination, ex- 
clusive of Sundays; and the determination of su(^ arbi- 
trators shall be final and conclusive. 
PUue for (kt ' By § 6^ in all cases where complaints are 
mtetiag if re- made respecUng bad warps or ntensils by 
fereet. workmen, the place of meeting of the re- 

ferees shall be at or as near as may be to the place where 
the work shall be carrying on ; and ia all other cases at 
or as near as may be to the place or pUces where the work 
b«5 been given out. 

By j 7-t if any person so complainiiiff as 
jltlewfaitn "/,.., i „ , , 

varties atoresaia snail not attend, or send some per- 

son on his or her behalf at the time and 
place appointed by such justice of the peac^ for the pur- 
pose of naming such persons as aforesaid, such person 
shall not in such case be entitled to the benefit of this Act; 
aaA if any person against whom any such complaint shall 
have been made as aforesaid shall not attend, or seed some 
person on his or her behalf, the justice of the peace shall 
thereupon nominate a person for him out of such persons 
so proposed as aforesaid. 

imettigatiM rf By § 8., the said arbitratOTs and referees 
lie cMipiauf. shall meet at the time and place fixed by the 
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justice of the peace by wh<Hii such referees «ere appoontetli 
and shall, by iuspection of the work in regard to wbich 
the dilute may have arisen, by heariog and examitiiog 
the parties, or any other persons on their behalf, or that 
Intend to give evidence respecting the matters in dilute, 
upon oath (which the said arbitiators and referees are 
hereby empowered to adminliter), or otherwise, or by 
otherwise ascertaining the true state of the case, in such 
manner as (o such arbitrators and referees shall appear 
necessary, proceed to determine the matter or matters in 
dispute referred to them ; and the award to be mode by 
such arbitrators and referees shall be final and conclusive 
between the parties, without being subject to review or 
challenge by any court or authority whatsoever. 

By J 9.. it shali be lawful for any arbitra- j^„, „^ ^^ 
. tor or arbitrators, referee or referees, and he mamaa n/ rt- 
or they are hereby authorized and required /n^'ry "it. 
at the request in writing of any of the par- """*' 
ties to issue his or their summons to any witness or wiu 
oesses to appear and give evidence before such arbitrator 
or arbitrators, referee or referees, at the time and place 
appointed for hearing and determining any such dispute, 
and which time and place shall be specified in such sum- 
mons; and if any person so summoned to appear as a 
witness as aforesaid, shall not appear before such arbitrntor 
or arbitrators, referee or referees, at the time and place 
specified in such summons, or offer some reasonable ex- 
cuse for the default, or. appearing according to such sum- 
mons, shall not submit to be examined as a witness, and 
give his evidence before such arbitrator or arbitrators, re- 
feree or referees, touching the matter of such dispute, then 
and in eveiy such cose it shall be lawful for any one or 
more of his Majesty's justices of the peace acting in and 
for the coimty, stewartry, riding, division, barony, city, 
burgh, town or place, whercsuch dispute bliall have arisen^ 
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and they are hereby autboriBed (proof on oath in the case 
of an; person not appearing according to sneh smntnoos, 
liaving been first made before such jnstice or justices, of 
tfw due service of sach suRimons on every such person 
by delivering the same to bim, or by leaving the same 
tvenly-fiiur hours before the time appointed for sncfa per- 
son to appear before snob arbitrator or arbitrators, referee 
or referees, at the usnal place ofabodeof such person], by 
Warrant under the hands of tmy such justice or justices 
to commit any such person so^aking defanh in spearing, 
or appearing and refusing to give evidence, to some prison 
within the jurisdiction of any such justice or justices, Uiere 
to remain, without bail or mainprize, for any time not ex- 
ceeding two calendar months, nor less than seven days, or 
nntil Eucb person shall submit himself to be examined, and 
give his endence before such arbitrator or arbitrators, re- 
feree or referees as aforeeaid: provided always, that in 
case such dispute shall be heard and determined before 
such offender shall submit to be examined, and give evi- 
dence as aforesaid, then and in every such case he, she, 
or ih^ shall be imprisoned the full term of sncb com- 
pQitment. , 

Mour^meni of % 5 10., In case such arbitrator* and re- 
the tamftatat ferces SO appointed cannot agree upon and 
front thtrifirtf decide such matter or matters in dispute M> 
(« ajtutta. referred as aforesaid, or shall not make and 
sign then: award wiljiin three days after the date of the 
order of such justice certifying their appointment, then 
the said arbitrators and referees shall, without delay, go 
before the justice by whom they were appointed, and in 
case of his absence or indispoution, before any other of 
his Majesty's justices of the peace acting in and fbr the 
county, stewartry, riding, dtvision^^arony, city, burgh, 
town, Itber^ or place, and residing nearest to the place 
iriiete the mteting to settle snch dispute shall have ttkea 
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place> and iball state to mth justice or jiutices who mmy 
be prcsoit, tbe points in difierence tietween them the saM 
ftcbitratort and rcJBreec, which points in difference the laid 
justice or justices shall and is and are hereby KHthoriaed 
and required to hear and determine upon the statement 
of the arbitrators and referees; and the said justice or 
justices is and are hereby directed and required to settle 
and determine the matter in dispute with all possible de- 
^Mitcfa, and in all cases, within the ipace of two days aftw 
tbe expiration of the time hereby allowed to tbe arbitrators 
and referees to make and sign their award ; and the deter- 
mination of such juBtice or justices shall be final and 
ctmclunTe between the parties so differing as afwesaidf ■ 
without being subject to review or challenge by any court 
whatsoever. 

By i ll.t if either art>itrator or referee „ 
^ ' Pneeedittg 

(ball neglect or refuse to go before such jus- ,„i,frt «« re 
tice of the jieace in the manner herein di- /n-w r^fmt* u 
reoted, it shall and may be lawful for such ^*c*-'iA*j"«- 
jottice, after summoning the arbitrators to 
attend him, to determine the matter or matters in dupate^ 
upon the statement and represent^ion of either of tbe ar- 
bitrators who shall come before him. 

By $ 12., no jusdce of the peace, being jVinmbcfw-tr 
also a master manufacturer or agent, shall "»' '■ "t «* 
MK aa such justice under this act. ^ '*'' 

By } 18^ as weU in all such cases of uup^amigbg 
dispute aa aforesaid as in all other cases, if aiQuMted by ng 
the parties mutually agree that the matter in oihtr made tf 
dispute shall be arbitrated and determined '"■_"';^°- •«»» 

*^ unun titt partiM 

in a different mode to the One hereby pre- ,„_ ^g,^^ 

scribed, suoh agreement shall be valitj, and 

the award atid determination thereon final and conclusive 

between the parties^ and tbe same proceedings of distress^ 

•ale and imiuisonment, ai hereafter mentioned, shall be 
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had towards enforcing such award (by application to any 
jnttice of the peace of the county, Gtewartry, riding, divi- 
■ion, barony, city, town, burgh or place within whiicb 
the parties shall reside), as are by this Act prescribed for 
enforcing awards made under and by virtue of its pro- 

TlBLOnS. 

By $ 14., where any work shall have been 
Kgtnii, lud KT- delivered to any workman by the agent or 
taat$cfMaMitri, servant of any roaster or masters, to be wheii 
to be anuidtrti finijhed delivered to such agent or servant; 
and aUo where two or more persons shall 
carry on the business of such fiionu&cture as partners, in 
' eviery snch case respectively the like proceedings shall and 
may be bad and mode against such agent, servant, or any 
partner, and shall be as effectual as if the same had been 
had and made against the priucip^, or all the partners; and 
all the said persons respectively shall obey the award made 
thereupon, and all such order or orders as shall be made by 
the said justice or justices in or respecting the matters in 
dispute, and shall be subject to the some proceedings and 
consequences for refusing or delaying to abide by or per- 
form the same, if the proceedings had been had against 
the principal, or against all the partners. 

By i 15., it shall be lawful in all cases for 
Xaiten net re- J ' ' 

dieiamtketpat any master or workman by wriUng under 
M^ dtjMte an- his hand, to authorise any person to act for 
tthtr penon to him in submitting to arbitration and aUend- 
" '^ "' ing arbitrators or justices touching the mat- 
ter of any arbilratioo. 

Pr«,i««,/flr(&, By } ] 6., in all cases where any proceed- 
eauiif the niu- ings may be had against a master or masters 
ler btcBming under this Act, or where such proceedings 

. "" shall have been commenced, and the masl^ 
ptvceeaagicani- 
^^^ or masters shall become or be bankrupt, or 

any assignment of bis or their estate or effects 
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'Shalt h^ve been made under the said bankruptcy, or other- 
YHc by <leed or in law, the factor or trustee upon, or th« 
assigdee or assignees of such estate or effects shall b* 
liable to tbe proceedings authorized by this Act ngaintf 
the master or masters, aa fully as tbe master or masters 
was or were before the bankruptcy or assignment ; and 
such proceedings may be commenced or carried on against 
such feclor, trustee, assignee or assignees, who shidl fulfil 
and abide by the award made thereupon, and all sncii 
order or orders as shall be made by tbe said justice or 
jusUces in or respecting the matters in dispute, and shall 
be subject to the same proceedings and consequences for ' 
wilfully refusing or delaying to abide by or perform tfae 
same, as if the proceedings had been bad against the 
master or masters before his or their bankruptcy, or the 
assignment of his or their estate or effects ; provided that 
all sums of money to be paid in pursuance of such award 
or orders shall be recoverable only out of the estate or e& 
fecbi of such master or masters, and not out of the proper 
money of such factor, trustee, assignee or assignees. 

By 5 17^ where any married wmnan, or j^ ^^ 
infent under the age of twenty-one years, prottedingi 
shall have cause of complaint in any of the *^i it, t^frt 
cases provided for by this Act, against any ttmpMaaKt 
master or masters, his or their agmt or ^^^^ ^ ^.^^ 
servant, or fector or trustee, or assignee or 
assignees as aforesaid, such complaint nmy be lodged, and 
all further proceedings thereupon had, by and in the name 
of the husband of such married woman, and of the fa^eri 
or if dead, of the mother, or if on the death of both pa- 
rents, of any of the kindred of any such in&nt, or of the 
sore^ or sureUes in any indenture of apprenticeship of 
any such infimt, being an apprentice, or of any person 
nominated by such inbot, if he' or she shall not have 
parent, kindred, or surety ; and all such proceedings shall 



b, Google 



WMa or the ASBFTBATiotr or disfvtei 

be «8 efiectoal, valid and blading, as if niob married wo- 
man wra sole, and such infants were of full age, end pBP- 
sned by theniBelTes the remedies provided by this Act 
•tickttMi~fpartu By 5 "8., with every piece of work given 
ninr* thaix bt Out by the manufacturer to a workman t6 
t>wii ™t with be done, there shall (if both parties are 
"^ ' agreed] be delivered a note or ticket) in sueh 

ibnn as the said parties sball mutually agree upon ; and 
which said note or ticket, in the event of dilute between 
the tnanofactflrer and wrkmeo, Shall be evidence of all 
blatters and things mentioned therein or respecUng tiie 
same. 

Di^imtet of By j 19., ft duplicate of every such note 
ndiiieliHi. oT ticket shall be made and kept by the 
master or agent delivering the sam^ which dnplicate shall 
be evidence of all the matters and things therein con- 
tained, in case the workman siiall not produce to tiie ar- 
bitrators, or the sBtd justice) as the case may be* the and 
note or ticket so delivered to him with the said work. 

By $ 20., it shall not be allowable to any 
Ttcthbtt arK- "'ODufi***'"^'') "t" ^^^ have received into 
etc* vitknt lA- his possession any arUcle without objecdon 
jcditn nai ie medc within twen^-four hours by himself, 
omftm ^fur. ^^ y^^^ ^.j^^ ^ foreman, afterwards to make 
any ctHnplalnt on account of work so re- 
ceived. 

- r.[ Bv 4 21.* if the parties by and between 
timt Haiittdfor whom the said reference shall take placa as 
w s M sg Mc aforesaid, shall think it expedient^ or b« ds- 
"""^ sirons to estend the time herci^ limited for 

making the sward or mnpiroget it shall and may be kw&l 
for them to extend the same accwdingly by endorsemeDt, 
according td the fotm in the schedule hereunto annexed, 
on the back of the order of the jostice cf peac^ oerlifywg 
(he appmntment of tbd reltFees, to be signtid by both ef 



b,GoogIc 



tl^ein in t^ ipjfeatJtsv of one or aaore credible witnect or, 
witnestea. 

By S aa., tbe award vf ompirage to be ^^^ ^ ^^^ 
tiwle upon any reference demaodad uoder ateard •> tdu- 
tbis act tfaalt and maybe drawn up and •'■if wm^* 
writtea at the &ot or upon the back of tbe said order) cert- 
tiding the appeintmem of tbe referee% according to tbe 
forpi in the schedule bereunto annexed. 

By j 83., upon fulfilment of tbe award or ^ ^^^ ^^^^^^^ 
umpirage, the same shall be acknowledged ttiag /niffiM, 
by the party in whose behalf tbe same waa '^ fii^imeni - 
made, by ap acknowledgemeat at the foot of '^ *"«*««^ 
tbe said award, ia the form of the schedule 
hereunto uinexed, which, with the award, shall tbetreupo> 
b« delivered to the party liilfilling the sunet 

By § 84., if any party shall refuse or delay 
to fulfil an award under this act, for tbe o/Atm 
space or terra of two days after the same '"^/^""'^'''^ 

treat, andfaang 

shall have been reduced into writing, it ,^^ ^^ ^^^ 
shall be lawful for any such justice a&afore- rtaffietnymm- 
■aid, on tbe ai^lication of the party ag- "^ 
grieved, and he is bweby required by warrant under lu* 
band according to the form of die schedule hereunto an* 
Bwed, or in some other form to the like eflPect,. to cause 
the sum ABd sums of money directed to be paid by awy 
such award to be levied by distress and saJe ofany goods 
and chattels of the person or p«-sons liable to pay the 
fame, bother with all coats and charges attending suf^b 
distress and sale, such sale to take place within such tim* 
not exceeding five days, as tbe said justice shall think prop 
per ; and the overplus, if aoy* to arise by such sale, to be 
tendered to the owners of the goods and chattels distrain^ 
«d ; and in case it shall appear by any return to siicb 
wfttmnt that no soffioient distress can be readily hadi 
which tetum may be in the form contained in tbe schedule 
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hereunto annexed, or in some other form to the iHce effect, ~ 
it shall be lawrul for any such justice ai aforesaid, and he i> 
hereby required by warrant under hishand accordingto the 
form of the schedule hereunto annexed, or in some other 
form to the like effect, to commit the person or persons so 
liable as aforesaid to the common gaol, or some hoose of 
correction within his or their jurisdiction, there to remain 
without bail for any time not exceeding three months. 
lit tertam ami By $25.,andwhereascB9esmayoccurwhere 
ihe marram tf the recovery of such sum or sums of money 
dMrau itotf u jj distress and sale of the goods and cbat- 
vitlAdd, and the ° 

de/aidteramanU- t«ls of the defaulter may appear to the jus- 
MKopnnn. tice or justices of the peace by whom the 
warrant is to be issued to be attended with consequences 
ruinous or iu an especial manner injurious to the defaulter 
and his &mily; to prevent which consequences, be it fur- 
ther enacted, That the said justice or justices, in all such 
cases, shall withhold such warrant, and commit thedefaulter 
to the common gaol or some house of correction within his 
or their jurisdiction, there to remain without bail for any 
dme not exceeding three month* ; such commitment ta 
be in the form or to the ef^t of the form in the schedule 
to this act annexed. 

On payitumt of By ^ 9,6., wliere any person shall be com- 
Oe lOM auarded, mitted to prison for refusing or delaying to 
uithiheaatiand |-y|gj an j^^rd as aforesaid, and sucb person 
J shall, atany timeduring theperiod of hisor 



her imprisonment, pay to the governor or 
Iceeper of the prison the full amoont of the sum awarded, 
with all reasonable expences incurred through such refusid 
or delay, it shall be lawful for such governor or keeper of 
such prison, and he is hereby required forthwith to dr*- 
chsrge such person from his custody. 
'Warratti efanii. ^J" 5 27.,- the justice or justices by K^iom 
'iniimm:t to be m any persoD or pefsons shall be committfltl 
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to prison for aot appearing as a witness, or jim it fink m 
not submitting to be examined, shall cause ■'*«'»*'• 
the warrant or order for such commitment to be drawn Dp 
in the form or to the effect set forth in the schedule to 
this act- 
By { 28., no appeal or certiorari shall lie yaaigieaarQcr. 
against any proceedings under this act. turari ihaU Ue. ■ 

By § 29., no proceedings under this act Pnxxedmgi m* 
■hall be invalid for, want of form. *™*" >" "^ 



fees shall be allowed to be taken for any ^ 
proceeding under this act; (that is to say,) tauia- ihu act. 

To the'JClerh of the Justice or Justices: 
For each Summons - - - Two-pence. 

For every Oath or Affirmation - - Three-pence. 

For drawing and entering the Order - Four-pence. 
For every Warrant - . _ Sixpence. 

To the ConstaUe or other Peace Officer : 
For Service of Summons or Order - Foar-pence. 

For executing Warrantor Bistressand Sale 

of Goods. - - . . One Shilling. 

For Custody of Goods distrained, per diem Three-pence. 
For every mile he shall travel - - Three-pence. 

For every Caption _ . _ Sixpence. 

And a table of fees, signed by tfae derk to such justice or 
justices, shall be hung up in every place where any gene- 
ral or quarter sessions or petty or other sessions of the 
peace shall be held. 

By $ 31., all costs, time and expences at- cdtumda- 
lending the application to justices, to be fnwa&wiofc 
made under this Act, and of the arbitration '''*'^' 
pursuant thereon, shall be settled by the arbitrators or ar- 
bitrator by whom such dispute shall be settled ; and where 
the same shall be determined by any justice of the peac^ 
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pumiBDt to this Act, then the costs, time, uid expettcci 
aforesaid shall be settled by such jasdce; and where this 
ftrbitimtora appointed as aforesaid cannot agree as tolbd 
costs, tinte, and exp«Dces to be allowed, the same sfaaU tw 
settled b; the justice or justices of the peace by whom the 
said arbitrators were named, and in case of his absence or 
iaditposilion, by any justicfi of the peace for the same 
county, stewartry, riding, division, barony, city, burgh, 
liber^, (own, or place nearest to the place at which tb« 
arbitrators met to settle the dispute : Provided always, 
that no master manufacturer, his Foremaa or agent, ^all 
in any case be allowed for costs, time^ or expences, by the 
■aid justice or justices, unless it shall appear to him or 
tbem that the proceedings of the workmen were Texationi 
and oppressive. 

Pnceedhigia- By § S2. every agreement, submission, 
«Mp(/w»*wBji award, ticket, matter, or thing, under, and 
**■ byvirtueof this Act, or relating to any other 

mode of arbttrsUon as aforesaid, shall and may be drawn 
np and written upon unatamped paper. 

. By $ 3S^ noacticm shall be brought against 

ttmefiriuing »ny arbitrator, justice of the peace, oansts- 
. timte Kiuaan ble, headbQrougb,.er otbee officer, or agaiott 
'*'"*"™ ^ *** Miy other person or persons whomsoever 
for any matter or thing wbatsocpver done or 
committed under or by virtue or in the execution of tUj 
Act, unless such ac^on shall be brought within six calen- 
dar months next after the doing or committing of such 
matter or thing. 

Bv i 94., if any action or suit shall here- 
rtrxminiedfir / t ' .- 

ac^mattM- »fter b« commenced or prosecuted against 
An ^isu Act any person or persons for any thing done 
^eypieadacsfi- nnder, by virtue, or in the execution of this 
wro uwe- ^^^ ^^^ persou or persons may plead the 

^nvrol issue, aod give this Act and the special matter In 
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evute^icet bd(1 if the pUint^ thidl become nonsuited or 
Buffer dttcoDtinuance, or forbear further prcHecution, or if 
judgment' sb all be given for the defendant or defendants,- 
iQcb defendant or defendants shall recover his, her, or 
their fiiU coats, and for which he, she, or they shall have 
like remedy as in cases where costs by law ar« given to 
defendtuitB. 

By $ Sii., nothing in this Act contained jfoii^euendto 
shall extend or be construed to extend to npratanifjct 
repeid, abridge^ annul, or make void any of iM<i«*(y«i'm'- 
the cIwiMS, provisions, remedies or powers 
contained in any law or statute now in force, and not re- 
pealed by this Act. 



SCHEDULE. 



Form of the atvard to be written at the foot or upon the 
. back of the order of the jtalicea <^ peace certifying the 

reference. 

WE, /. K. and L. M. [name and describe the referees'] 
the referees appointed to settle the matters in dispute be- 
tween the parties within named [or, I. K. one of the re- 
fwees so appmnted ; or, L. M. the other referee appoint- 
ed having ikiled to attend ; or, I N, O. the justice, as the 
case may Ae]; do hereby adjudge and determine that 
{here set forth the determination i to iphich the referee or 
referees, or Juetice, as the case may be, shall subscribe their 
namesj. 



I'wwt qfmbrsement, extending tie time limitedfor making 
the award- 
Wt^ A. B, and C I>., parties to the within reference, 
do hereby agree to extend the same to the 
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day of inotnuTe. Witneu oar banifa^ thiii 

day of 
Witiun, J. B. 

CD. 



torm o/" achum^dgment of Jtilfilment of the award, to be 
veritten at tiiefoia or onihe haekthtlraif. 

I A. h.Ao hereby acknowledge that the above award 
hath been AilBlled by C D. who is hereby discharged o£ 
the ume. Witness my hand this day erf* 

Witness, A. B. 



Form o^ the oath to be administered bt/ '^^ arbitrators or 
Justice to the parties and witness under this Act. 

THE evidence that yoa shall give before oa, the arbi- 
trators appointed by C. D. and C. D. {the parlies'} to de- 
termine the matters in difference between them, under 
and by virtue of an Act passed in the fifth .year of the 
reign of King George the Fourth, intituled An Act [stale 
the title of this Act], shall be the truth, the whole truth, 
and nothing but the truth. 

So help you God. 



Form o^ commitment of a person summoned as a 'antness 
brfore the arbitrators. 

WHEREASproof on oath bath been made before 
me, one of his Majesty's justices of the peace for the 
coan^ [or riding, stewartry, division, dty, hat0>^^V^ 
berty, town, or place] of on this 
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dm flfc/- ■ ? tb»t ^. B. hath been duly somrtioned, 

and haih neglected to appear and give evidi-nce Ikfi.re 
C Aftind £. y. the arbitrators appointed by and between 
G, i£ and /. K. to determine the matters in dispute be- 
tween them at . in the county [or riding, 
stewartry, division, city, burgh, liberty, town, or place] 
of on the day of 

under and by virtue of an Act made in the 
fiflh year of the reign of his present Mbjesty, intituled 
An Act [here set forth the title of this Act\ and the said 
A. B. being required by me, the said justice to give 'evi- 
dence, before the said arbitrators, and still refusing so to 
do, therefore I, the said justice, do hereby, in pursuance 
of the said Act, commit the said A. B. to the (describing 
the prison and the house of correction ) there to remain with- 
out bail or mainprize for his \or her] offence aforesaid, 
ontil he [or she] shall submit himself \pr herself] to be 
examined, and give his [or her] evidence before the said 
arbitrators, touching the matters referred to them as afore- 
SEud, or shall otherwise be discharged by due course of 
law : And you the [constable or other peace officer or affU 
cers to whom the warrant is directed ] are hereby authorized 
and required to take into your custody the body of the said 
A. B. and him [or her] safely to convey to the said prison 
[or bouse of correction] and him [or her] there to deliver 
to the gaoler [or keeper] thereof, who is hereby authorized 
and required to receive into his custody the body of the 
said A. B. and him [or her] snfely to detain and ket'p, pur- 
suant to this commitment. Qiveii under my hand, this 

dayof in theyearofour Lord 

This Commitment to be directed to the proper peace officer^, 
imd the gaoler [or ieeperl of the Prison [or house ofcorr^- 
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Ibrm ofiDarrani of distress. 

To the Constable of 

WHEREAS of under an 

award made by on the day of 

in tbe year of otir Lord 
porsosnt to an ^ct passed in the fifth year of the reign of 
liis presKit Majesty* intituled An Act [state the title ^this 
Act"}, is liable to pay to of the 

^um of and also the sum of 

and the said having refused or neglected to 

pay the same for the ^ace of two days and upwards sub- 
sequent to the making such award, these are therefore to 
command you to levy the said sum of by 

distress and sale of the goods and chattels of the said 
and I do hereby order and direct the goods 
and chattels so to be distrained to be sold and disposed of 
within days, unless the said sum of 

for which such distress shall be made, together with the 
reasonable charges.pf taking and keeping such distress, 
shall be sooner paid; and you are also hereby commanded 
to certify to me what you shall do by virtue of this my war- 
rant. Given under my hand and seal, at 
the day of 



Form ^ihe eonstable's return to the taarrant ^distress. 

I, constable of do hereby 

certify to justice of the peace of 

Aet I have made diligent search for, but do not kaow oft 
nor can find any goods and chattels of bye 

distress and sale wheie<>f I may levy the sum of 
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pununt to bis warrant for that purpose. Dated dn 
day of in the year of our LonI 

Given under my band tbU 
day of in the jear ot our £<ofd 



Form ^commitwtent theret^ppn to the houu ^correction. 

Heretam tkt i To tbe constable of and also to 

'"*"■ tbe keeper of tbe house of correction at 

WHEREAS of under an 

award made by on tbe day of 

in tbe year of our Lord pur- 

suatU to an Act passed in tbe fifth year of tbe reign of bis 
present Majesty, intituled An Act \riaie the title of this 
Act^ became liable to pay to the auni of 

and also tbe sum of fi>r oostSk 

time, and expences, making together die sum of 
and having refused or neglected to pay the same for the 
space of two days and upwards subteqnent to tbe making 
of such award, my warrant was, according to the proyi- 
sions of tbe said Act, duly made and issued for the levy- 
ing tbe said sum of by distress and s^le of the 
goods and chattels of the said ; aod whereas 
it appears by the return t£ constable ^ 

dated tbe day of 

that he bath made diligent search for, but doth not know 
of, Dor can find any goods and chattels of the said 
by distress and sale whereof the said sum of 
may be levied pursuant to my said warrant : These are 
dierefore to command you tbe said constable of 
to appreb«Bd the said and convey him to the 

said house of correction at aforesaid, and 

deliver hint tb«re to tbe keq)er of the said boose of cor- 
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r^lioni' and these are also to oemaiafid you the -fcetper 
of the said bouse of correction, to recetre bim the said 

into the said house of correctioo, aod there 
keep him without bail or mainprize for the space of 
months, unless the sum of «> ordered to be 

paid as aforesaid, shall be sooner satisfied, with all rea- 
sonable expences. Given under my hand and seal, at 

the day of 



Form of commitment ■aihere the aarranl of distress is lath- 
held. 

fl«-« iwHK (*t 1 To the constable of and also 

to the keeper of the house of correction at 

WHEREAS of under an 

award made by on the day of 

in the year of our Lord pur- 

suant to an Act passed in the fifth }'ear of the reign of his 
present Majesty, intituled An Act {state the title of this 
Act}, became liable to pay to the sum of 

and also the sum of for costs, 

time, and expences, making together the sum of 
which he has refused or neglected to pay for the space of 
two days and upwards subsequent to the making of such 
award ; and whereas it appears to me that the recovery of 
aOch sum and warrant of distress and sale of the goods and 
chattels of the said will be attended with con- 

sequences ruinous or in an especial manner injurious to th& 
de&ulter [and his family, i/any] and I have therefore de- 
termined to withhold such warrant and to commit the said 
to prison, pursuant to the said Act : TTiese 
are therefore to command yon the said constable of 
to apprehend the said and convey him to the 
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swd honae of correction aC aforesaid, and de- 

liver him tbere to the keeper of the said house of correc- 
tion ; and these are also to command you, the keeper of 
the said house of correction, to receive him the said 
into the said house of correction, and there keep him with- 
out bail or mainprize for the space of months, 
unless the said sum of so ordered to he paid 
as aforeutid shall be sooner satisded, with all reasonable 
expences. Given under my hand and seal, at 
the day of 



INSOLVENT DEBTORS 
By Stat. 1. Oeo. 4. c I19- s. 13. any assignee or as- 
signees of the estate and effects of any insolvent debtor 
(a prisoner) who shall be present at a meeUng to be had 
on fourteen days notice previously given, for the purpose 
hereiifler mentioned, in the London Gazette, if the prisoner 
were in custody in London or within the weekly bills of 
mortnlity, and, if not, then also in some newspaper which 
shall be pubUiihed in the county, city, or place, in or near 
which such prisoner shall have been in such actual custody, 
and with the approbation of one of the commissioners of 
the Insolvent Court, to submit to arbitration any difference 
or dispute between such assignee or assignees, and any 
person or persons, for or on account or by reason of any 
matter, cause, or thing relating to the estate and effects of 
such prisoner ; and every such assignee or assignees is and 
are hereby indemnified for what they shall fairly do in the 
premises in pursuance of this Act. 
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Atrard, under a Submission by mutual Bonds, vhere the Time 
has been enlarged, that one Fartj pay the other a certain 
Sum, and that this be received by the other in satlgfac- 
tion of all Demands. — No Witnesses examined by the 
Arbitrator. 

To all to whom, &c. Whereas A B of, &c. by his bond, 
bearing date. Sic. did become bound to C D of, &c. in the penni 
sum of, &c. of good and lawful money of Great Briton ; and 
the said C D, by hia bond, bearing date also on, &c. did be- 
come bound to the said A B in the like penal sum of, &c. of 
like good and lawful money ; in which said bonds respectively 
it is recited, that an action of ejectment was tried at the Sum- 
mer Assizes 1810 at Maidstone, in the county of Kent, wherein 
John Doe, on the several demises of the said C D and others, 
was the plaintiff, and the said A B was defendant ; and that 
upon the trial of the said action a verdict was given for the 
plaintiff, and judgment entered up thereupon and possession 
delivered to the said C D by the sheriff of the said county of 
Middlesex in execution of a writ of possession ; and that the 
said C D had called upon the said A B for the payment of »ix 
years mesne profits of the lands and tenements recovered in the 
said action, and also for the value of the windmill which was,' 
as was alleged by the said C D, taken down after the verdict 
was given, and before the possession was delivered by the she- 
riff as aforesaid ; and that differences had arisen and were de- 
pending between the said C D and the said A B as to the said 
mesne profits and windmill, and that the said parties had agreed 
to refer the same to the award, judgment, and determination of 
me the said J S,tm arbitrator indifferently chosen by and be- 
tween the said parties to award, arbitrate, and determine con- 
cerning the same. Under which said bonds conditions were 
respectively written, for the well and truly standing to, ob- 
serving, performing, fulfilling, and keeping the award, arbitra- 
tion, judgment, final end, and determination which I the said 
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J S Bhould make and give in and concerning the uid matters 
in difiference between the said parties, and all actions, luits, 
and causes of suita, debts, dues, damages, claims, and de- 
mands whatsoever concerning the same, so as the award of me, 
&c. be made, &c. on or before the first da^ of May then 
next ensuing, or on or before such further daj to which I 
the said J S should think proper to enlarge the Ume for making 
my sward, not exceeding the first day of July then next, M 
by the said bondsi reference, Sec. : and whereas before, &c. I 
the said arbitrator did, in pursuance of the said respective 
bonds, enlarge the time for making this my award, until, &c 
Now know ye, &c. I do award, &c. that the said A B shall and 
do forthwith pay to the said C D the sum of, &c- and that the 
same be received by the said C D in full satisfaction and dis- 
charge of and for all the said matters in difierence to me refer- 
red as aforesaid. 



Award, confirming a former Award, sent back to the Arbi- 
trator for his Reconsideration. 

To all to nhom, &c. It was ordered, &-c. that thejury should 
find a verdict for the plaintifi', damages 8000/- and costs forty 
•hillings, subject to that order, and the award to be made pur- 
suant thereto ; and that all matters in difierence in tbe said 
cause between the parties should be referred to the award, 
order, arbitrament, final end, and determination of me the 
said J S, 80 ae I should make and publish my award in writr 
ing of and concerning the premises in question on or before 
the last day but one ofEasterTermthennextenBuing;Bnd that 
the said parties should and would perform, Ailfil, and keep 
such award so to be made by me the said arbitrator as afore- 
uid ; and that the costs of the cause should abide the event 
and determination of my said award ; and that the costs of the 
reference should be in the discretion of me the said aibitrator, 
who should direct and award by whom, and to whom, and in 
what manner the same should be paid ; which said order was 
afterwards entered and made i rule of Hiis Majesty's Court of 
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Kiag'i Bench : and whereu by reason of my being unable to 
make my award within the time limited by the said order, the 
time for making my award was by certtun rules of the said 
Court of King's Bench from time to time duly enlarged : and 
whereas by a certain other rule of the said Court of Kiog:'s 
Bench, made on Wednesday next after the Octave of the Pu- 
rification of the Blessed Virgin Mary now last past, upon hear- 
log comuel for the plaintiff and defendant, and by their con- 
sent, it was ordered, that the time limited for me the said ar- 
bitrator making my award between the said parties should be 
farther enlarged until the first day inclusive of the then next 
term : and whereas in compliance with the said order and rnles, 
and ia pursuance thereof, 1 the said arbitrator did, on the fif- 
teenth day of April now last past, make and publish my award 
in writing of and coac»niog the matters to me referred, 
wherd^y (among other things) I ordered and directed a cer- 
tain Bum of money, therein meiUioned, to be paid by the s^d- 
de&adaiit to the said plaintiff at a certain time and place therein 
mentioned : and whereas after the making and publishing of 
my said award, and after the time thereby limited for the pay-' 
meiri of the money thereby awarded to be paid by the said de-^ 
feadant to the said plaintiff, it was by a certain other rule bf- 
the said Court of King*s Bench, made on Friday next after the 
morrow of the Holy Trinity now last past, ordered that the. 
defendant, upon notice of that role to be given to bim, should, 
upon Wednesday next after the Octave of the Holy Trinity, 
shew cause why a writ of attachment should not issue against 
bim for his contempt in not paying the sums of S535/. and - 
StSL lOd. pursuant to a certain rule and allocatur therein' 
mentioned, and to my said award i end whereas by a certain ^ 
other rule of the said Court of King's Bench, made on Thurs- • 
day next after the Octave of the Holy Trinity now last past, it 
was ordered that the said rule be enlarged until the last day 
but two of the then Trinity Term, the defendant thereby con- 
senting to go before the seme arbitrator, who was to reconsider 
. the amount of the damages, so as the sum then awarded should 
be invested in Exdiequer bills, and deposited in the Bank of 
E^i^wmI withii^ a week then jiext ensuing, in the names of the . 
r2 
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attornies in the cause for both parties ; and that the lanie 
should be paid out (either in the whole or such part as should 
be awarded), upon such award being made to the sttomiei for 
the plaintiff: and whereas by a certain other rule of the said 
Court of King's Bench, made on Monday next afler three 
weeks of the Holy Trinity now last past, it was ordered that 
the rule made in the said cause on Friday next after the mor- 
row of the Holy Trinity, in the then Trinity Term, should bo 
further enlarged until the first day of the then next Michaelmas 
Term, and that I the said arbitrator should have until three 
weeks after the end of the then Trinity Term to make my 
award ; and that the costs of the further reference and award 
should be in my discretion. Now, know ye that I the said ar- 
bitrator, having reconsidered the amount of the damages in 
pursuance of the said rule for that purpose made, and having 
heard and duly considered the allegations, prooft, and wit* 
nesses of the said parties relating thereto, do hereby declare, 
that I see no reason to alter the amount of the damages, and I 
do therefore hereby confirm my said former award. And I do 
order and direct the several Exchequer bills and other secU' 
rities wherein the money was invested in pursuance of the said 
rule in that behalf, to be forthwith delivered over to the attor- 
nies for the said plainttC And I do further award, order, and 
direct, that the said defendant shall and do pay to Messrs. G H 
and Son, the attornies for the said plaintiff, on behalf and for 
^e use of the siud plaintiff, within one week next after notice 
in writing for that purpose given to the said defendant, or left 
at his usual place d abode, or at the office of his attorney, Mr., 
E F, the costs and expences of this second reference, and of 
stamping and writing this my further award ; such costs and 
expences to be first taxed by the proper officer of the said 
Court of King's Bench. 



A.wBrd respecting the Allotments under an Indosure Bill. 

Whereas an Act of Parliamenl, lately passed for dividing, 
allotting, and inclosing that part of DashwooJ Upper C 
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which lies in the manor of DaShwood North, in the pariah of 
Dashwood, in the county of Surrey : and whereas A B, the 
commissioner appointed by the said act, did, in pursuance 
thereof, and previous to making his award, cause the said part 
of the said waste or common to be mapped and planned, and 
did, by such map and ptan, comprise and include in the said 
part of the said waste or common, all such and so much of the 
said waste or common as lies to the eastward of a certain lanes 
called Water-lane, and of a line drawn from a certain gate at 
the south end of the said lane, called Water-Gate, in a south- 
wardly direction to Comeforth Corner, and so to a gate called 
White- Down-Gate : and whereas it appearing to the said com- 
missioner, that the said boundaries of the said part of the said 
waste or common, were not sufficiently ascertained and distin- 
guished, the said commissioner proceeded to set out, ascertain 
determine, and fix the same, according to the directions of the 
statute in such case mode and pronded ; and, for that purpose, 
gave the notice requu^ by the same statute : and whereas 
disputes having arisen between die Lords of the said manor of 
Dashwood North and the Lords of the manor of Doshwood ia 
the county of Surrey, which adjoins thereto, respecting the 
boundaries of the said part of the said common or waste so to 
be divided, allotted, and enclosed ; and for putting an end to 
such disputes, it hath bees agreed by and between the Lord, 
of the sdd respective manors, that I, J S, of the Inner Temple, 
Barrister at Law, should be called iu to assist the stud A B io 
ascertaining, setting out, determining, and fixing the boundaries 
of the aforesaid part of the said common, and I having agreed 
to undertake the same accordingly, it was mutually agreed 
by and between G H of Lincoln's-Inn, Esquire, on the behalf 
of H I and I K, Esquires, trustees for the crown, and Lofds 
of the manor of Dashwood North, and M N of Gray's-Inn, 
Gentleman, on behalf of the Lords of the manor of Dashwood, 
to abide by the decision and award of the said A B, to be made 
by and with the assistance of me the said J S, in the premises ; 
and that such decision and award should be final and conclu- 
sive accordingly. Now, know all men by these presents, that 
I] the said J S, having so undertaken to assist the said com- 
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miraioQer, and haviag heard and examiBed tbc all«f^tigtis. 
proofs, and wtbiessee of the eaJd respective lurdfl, and duly coa- 
aidered the preniiseB, do hereby award, adjudge, and declare, 
that the aaid map and plan so made by the said commissioner, 
it correct and proper ; and that all such and so much of the 
said waste or common as is by the said map or plan comprised 
in the said part of the said common or waste so to he divided, 
allotted, and inclosed, shall and ought to be so comprised, and 
■hall and ought to be divided, allotted, and inclosed, accord- 
ing to the directions of the said first •mentioned Act of Parlia- 
ment. And I do hereby advise the said A B to ascertain, act 
out, determine, and fix the boundariei of said part of the said 
common or waste, according to the said map or plan. 



Award that the PlaiutifiF had no Ground of Action against the 
Defendant ; that the Verdict be altered accordingly. 

That the said plaintiff had no ground of action against the 
said defendant, for and upon the several matters of complaint 
contained in the declaration of the said plaintiff in the said 
cause, or for or upon the several matters to me referred. And 
i do award, &c. that, instead of the said verdict and damages' 
BO found for the said plaintiff, a verdict shall be entered for the 
said defendant. 



Award of Title to certain land, and of mesne profits, upon per- 
formance of award, that an action of Ejectment be stayed; 
that each party pay his own costs ; in default of perform- 
ance by Defendant, that the Plaintiff may enter up judg- 
ment in the action of Ejectment. 

That the said A B hath no right or title to the said premises 
so claimed by her, but that the right and title to the same, be- 
fore and at the time of the commencement of the said action of 
ejectment, was and is now legally vested in the said C D. And 
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we do further awards && that the laid A B, her heirs or as- 
signs, shall and do, on or before, &c., being thereto first re- 
quested by the said C D, his heirs, executors, administrate rs 
or asngiu, or hisor their attorney or agent, direct, authorize, 
and order the tenants and occupiers of the same premises, to 
attorn and become tenants to the said C D, his heiis or assigns, 
and to pay to bim, his heirs, executors, administrators and as- 
signs, all arrears of rent that now are or then shall be due for 
the same, and which have accrued due since, Ac, in proportion 
to the amount of the yearly rents of the same premises, and 
which arrears have not, or shall not have been paid to the said 
A B, or any person on her behalf; and also, that the said A B, 
her executors and administrators, shall and do, on or before, 
Ac. pay to the said C D, his executors, administrators and as- 
signs at, &c. for the use of the said CD, all such sums of money 
as she the said A B hath by herself or her agents received, or 
shall before that day receive for rent of the said premises due 
since, &c. And that, upon performance of this our award by 
the said A B, the said action of ejectment shall be stayed and 
no further proceeded in, and no other action or suit at law or in 
equity be commenced or be prosecuted by the said C D against 
the said A B, for or by reason of the claim set up by her to the 
said premises, or her possession thereof; and each party shall 
pay his own costs, both of the ejectment and of this our award. 
But, in default of such performance by the said A B, we do fur- 
ther, &c. that it shall and may be lawful for the said C D, in 
addition to any action or remedy which he may have for the 
non-performance of this our award, upon or by virtue of the 
said writing obligatory of the said A B, to sign and enter up 
judgment in the said action of ejectment, and thereupon sue 
out a writ of possession, and commence one or more actions ot 
suits for the recovery of the mesne profits of the said premises- 



Award of Title to certain land, except a part which could not be 
recovered in the cause; and as to future Boundaries, &c. 

That the said defendant A B is not guilty of the tre^iass and 

D,g,t7cdb/GOOgIC 



248 FBECEDRHTb. 

ejectment complained of In the said cause ; and I direct that 
the verdict be entered for him. And I do fui Iher, &c that the 
land ia dispute between the partiei «aa and is the land of the 
said A B, except a small part thereof lying eastward of a whale- 
bone fence latelj' erected by C D and E F, or one of them. 
And I do further, &c. that the said small part of the^land in 
dispute is compriged in and passed by a leaae of certain docks, 
ground and premises granted to the said C D and E F by G H, 
deceased ; under which said G H the said K L and M N, the 
lessors of the said plaintiff in the said action of ejectment, 
claimed title to the said land in dispute, which lease bears date 
on or about, &c. and was made for the term of^ Ac. and is 
now a subsisting lease ; and the said small part of the land 
in dispute could not be recovered in the said cause. And 
whereas I have set and marked out the said small part of 
the land in dispute by posts driven into the ground in my pre- 
sence, and In the presence of the attornies of both the said 
parties. Now, I do order and direct that a substantial fence 
of whalebone or wood be erected in the line of the said posts 
within one calendar month from the date hereof, hy and at the 
expence of the said A B, the said defendant; and that the said 
posts, and the fence to be so erected, be from henceforth the 
boundary between the land of the taid lessors of the plaintiff, 
on the west part thereof, and of the said defendant, on the east 
thereof; and that the fence to be so erected, be afterwards 
maintained and kept up by the said K L and M N, the said 
lessors of the said plaintiff. 



Award, as to Personal Property of an intestate, (hat the admir 
nistrators pay, &c. ; and the payee release all claims upon 
the estate. 

That the said A B, deceased, who was the father of the said 
C D, E F, and G H, was, at the time of his death, justly in- 
debted to the said C D in the sum of, &c. And I further, &c. 
that the said C D, as one of the three children of the said AB, 
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deceueil, wu and it jointly entitled to b&Te and receive the 
aum of, tic. as his distributive ih&re of the clear residue of the 
peraonal estate and effects of the said A B, deceased, left after 
full payment of all the debts of the said A B, deceased, except 
the said sum of, &C., and after payment of two-thirds of the said 
last-mentioned sum. And I do further, &c. that the said suit 
shall be stayed and no further prosecuted; and that the said 
E F and G H, parties to this refereace, and who are the adini- 
nistrators of the said A B, deceased, and who have received and 
possessed themselves of his personal estate and e^ts, shall and 
do, on or before, Sec pay to the said C D the said sum of. Sec, 
together with interest for the same, at the rate of, &c. from, &c. 
And I further, Sec that upon payment of the said sura of, &c. 
with such interest as aforesaid, the said C D shall and do, if 
thereto required, execute unto the said £ F and G H, at their 
costs and charges, a general release of all claims and demands 
at law and in equity, upon or in respect of the personal estate 
of his late father. 



Award as to a Rale, that it is fair and equal. 

That the said rate or assessment was and is a just, fair, and 
equal rate and assessment upon, for, and in respect of the said 
mansion-house and premises, with the appurtenances ; and that 
the said A B vres not, nor is in any manner aggrieved thereby. 



Tlie same as to a Church Rate, and adjudging the Value of the 
Premises with s view to future Rates. 

That there is justly due and owing from the said A B, for and 
in respect of the said mansion-house, with the appurtenances, 
to the churchwardens and parishioners of the said parish, for 
and in respect of the church-rates of the said pariah, the sum 
of, &c., that is to say, from Christmas 1812 to Christmas 1814. 
And I do therefore award that the said A B shall and do, on, 
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-&iB. ati Ac. piBj or cause to be paid the said aoin o(, &c. for and 
Ob account of the said parish, to the said churchwardens of the 
•aid parish, or to some or one of them, or to such other penoB 
as they shall or may legally authorise to recdve the same. And 
as to the rental or sum upon or at which the said mansion-house 
And premises, with the^pnrtenances, should infutnre be rated 
for and towards the rate commonly called the church-rate of the 
•aid parish, I do find and award that the said mansion-bouse 
and premises, with the appurtenances, are of the full annual 
value 0^ Ac., and that the said premises should and ought to 
be rated and assessed towards the said rate, uipoa, after, and 
according to that sum, the same being, in my judgment at this 
time, the &ir, full, and reasonable annual value of the said pr^ 



Award, adjusting Accounts, directing Delivery by one party to 
the other, of certain Papers, and that a Bond of Indem- 
nity be executed, &c. 

That there was justly due and owin; from the said defendant 
to the said plaintiff, at the commencement of the said suit, the 
sum isf, &C., but as it has appeared before me, that the said 
plaintiff hath since received the sum of, &c. from the charterers 
^ th0 ship Economy, on her voyage from Quebec, under the 
command of the said plaintiff, which hod been formerly allowed 
to them by the defendant under a mistake, I do award and 
direct, that the damages found by the said verdict be altered 
and reduced to the sum of, Ac. And I do further, &c. that 
Upon payment of the said last mentioned sum of, &c., together 
with the costs which will be consequential to this my award, 
the said plaintiff shall and do deliver up to the said defendant a 
certain receipt for the sum of, &c. paid for the use of Green- 
wich Hospital, signed, Ac, and dated, &c. ; and a certain ac> 
knowledgment of the receipt of the three receipts, and one cer- 
tificate, signed, &c., and dated, itc- ; and also shall and do, at 
die request, coats, and charges of the said defendant, seal and 
deliver to the ^d defendant, a bqnd in the penal sum of, &c. 
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conditioned to indemnify and lave barmleii the said defeDdant 
from and agtunst all demands that maj' be made upon bim for 
wages or service by way of the mariners or peraonB serving on 
board the said ship in the three several voyages made by her 
under the command of the said plaintiff, except as to the sum 
of, Sec remaining due for service on the last of the said three 
voyi^es, or some part thereof, to a boy named Y T ; and wbidi' 
last mentioned sum of, &c, is to be pud by the said defendant- 



Award of Arrears of Rent upon a Lease, and of 
CorenantB broken. 

That, at the time of commencing the said action, there was, 
and now is, jnstiy due and owing from the said C D to the said 
A B, for the rent of the said premises for one year from the 
expiration of the said term, granted by the said lease as afore- 
said, to the said Peast>day of Saint Midiael, 1810, the sum of, 
&c. And 1 do further, &c- that the stud C D, during his pos- 
session of the said premises under and by virtue of tbe swd in- 
denture of lease, and the assignment thereof as aforesaid, did 
not perform, fulfil, or keep the covenants in the said indenture 
contained, and hereinbefore mentioned as aforesaid, except as 
to the payment of the fimt rent of, &c. a year thereby reserved, 
but broke the same, contrary to the true intent and meaning of 
the said lease and the said covenants. And I do further, &c., 
that the said A B hath sustuned damage, by reason of the 
non-performance of the said covenants by the said C D, to the 
amount of 366/- ; and as to the said sum of S66/-, and tbe said 
sum of 634/., BO by me also awarded as aforesaid (making to- 
gether, tbe sum of 1000/.), I do award that the said C D shall 
and do on, &c- at, &c. pay, or cause to be paid, the said sum of 
lOOO/. unto the said A B, or to such person or persons as she 
may lawfully authorize to receive the same. 
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Award of Mutual Released. 



And, on petformance of tfaii my svard as aforeuud, I do 
ftwsrd that the taid E F and G H shall and do, at the costs 
and charges of the party requiring the same, execute and de- 
liver unto each other, mutual and general releases of all action 
wd actions, cause and causes of action, suits, hills, hands, 
debts, rent, covenants, claims, and demands whatsoever, from 
the beginning of the world to the day of the date of the said 
order of reference. 



Award of Discontinuance of an Action, without costs ; that no 
further proceedings be had in a certain Chancery suit be- 
tween the parties, except in case of a violation of an In- 
junction which had been granted in such suit, and that such 
Injunction remain in full force ; that Defendant pay all out- 
standing Bills of Exchange, &c. against the said copartner- 
ship between the Plaintiff and Defendant, and indemnify 
Plaintiff against all such claims; that Defendant may retain 
all the stock in hand, and joint effects of the said copart- 
nership, to his own use, and may recover all the debts due 
to the said copartnership, and receive them to his exclusive 
use; and may sue ia the joint names of the Plaintiff and 
himself for that purpose ; that Defendaat pay a further sum 
to Plaintiff, together with the costs of the suit in Chancery, 
to be taxed, &c. ; that Plaintiff prepare, at his own expence, 
and Defendant seal and deliver a Bond conditioned for the 
performance of those acts relating to the partnership con- 
cerns specified in this award, and for indemnifying the 
Plaintiff against all consequences of his name being made 
use of, &c. &c. 

First, I do award, &c. that the said A B do cause the said 
action so brought by him and, liis said son, to be diiicontiaued 
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and no further proceeded in ; and that no costs be charged or 
payable in respect thereof on either side, ^dly, I do avard, 
&C. that no further proceedings be had in Chancery, except 
ia case of a breach or violation of the injunction and restriction 
therein ordered and imposed, which injunction and restriction 
in the said order and decree for dissolving the said partnership 
are to remain in full force- 3dly, I do award, &c. that the 
said C D shall and do pay and discharge all bills of exchange, 
promissory notes, and securities Ibr money issued or made in 
the copartnership name or firm of them the said A B and C D, 
or wherewith the said A B may be chargeable in respect of his 
copartnership with the said C D ; and also all the d^ts of the 
said copartnership, and that the said C D do keep harmless 
and indemnify the said A B, his executors and admtnistraton 
from and against all such bills, notes, securities, and debts. 
4thly, I do, &c. that the said C D shall and may keep and re- 
tain to his awn use all the stock in trade, utensils, and other 
effects of the said copartnership, of what nature or kind so- 
everi without the molestation or hindrance of the said A B, his 
executors, administrators, or assigns; and also, that the said 
C D shall and may demand, have, and receive to his own use, 
without the interference of the said A B, all debts due and 
owing to the said copartnership from any person whatsoever, 
and shall and may use the name of the said A B in any action 
or actions to be brought for recovering any such debts or de- 
mands, he the said C D having first, before the commence- 
ment of any such action, sealed and delivered to the said A B 
the bond of indemnity hereinafter mentioned. 5thly, I do, &c. 
that the said C D shall and do pay to the said A B the further 
sum of, &c., together widi the costs of the said suit in Chan- 
cery, to be in the mean time taxed by the proper officer of that 
Court, at, &c. on, &c. And, lastly, I do, &c. that the said 
A B, party to this reference, shall and do, on or before, &C. 
cause to he prepared at his own expence, and to be left (at. 
See.) a bond, whereby the said C D shall bind himself, his heirs 
and executors, to the said A B in the penal sum of, &c. with a 
condition in the form hereafter set forth ; and that the said 
C D shall and do (on, &c- at, &c.] seal and deliver the same 
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bond to the said A B, the condition of whrdi bond shall be ai 
fellows, viz. — The condition of this obligation is such, that if 
the ^ove bounden C D, his heirs, executors, or administrators 
shall and do at all times hereafter, pay and discharge all bills 
of exchange, promissory notes, or other securities for money 
made or issued in the copartnership name or firm of him the 
said C D and the afoore>named A B, or in the name or firm of 
them and any other persons wherewith the said A B may be 
chargeable in respect of Hie laid ^Copartnership with the said 
C D, and all debts or demands due and owing for or on ac- 
count or respect of the said partnership ; and shall and do at 
litl times hereafter, well and truly keep harmless and indemnify 
the said A B, his heirs, executors, or administrators, as welt 
trom and against all such bills, notes, and securities, debts and 
demands, as also from and against all damages, costs, and 
charges whatsoever, which the said A B, his heirs, executors, 
or administrators shall be put unto, bear or sustmn, by reason 
of my action or suit at law or in equity now commenced, or 
hereafter to be commenced in the joint names of them the said 
A B and C D, or in the names of them the said A B and C T>, 
and any other person or persons, against any person or persons 
whatsoever, then die above-written obligation to be void, other- 
wise to be and remain in full force and virtue. 



Award that Plaintiffhas no claim upon Defendants as Assignees 
under a certain commission of Bankruptcy in respect of a 
particular vessel ; that Plamtiff never had any right or title 
to, or demand upon, a certain diip, and that he give up all 
documents in his possession relating to her; that the De- 
fendants permit die naintiff to prove a certain sum under 
the commission. 

' That the said A B hadi no clum or danand whatsoever upon 
the said C D and E F, as assignees as aforesaid, or either of 
them, for or in reject of a certain ship or vessel called the 
Apollo, or for or in respect of any monies lept or ady«iced to... 
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the sud G H, the said bankn^t, or paid, laid out, or expended 
upon the credit of the said ehip or vessel, and that the said 
A B bath not, nor at any time whatsoever had, any interest, 
right, title, claim, or demand whauoever in, to, or in respect of 
the said ship or vessel. And I do award, &c. that the said 
A B shall, upon demand, deliver up to the said C D and E F, 
assignees as aforesaid, all and every papers and documents in 
anywise relating to, or otherwise concerning the tiUe of the 
said ship or vessel, now in the possession, custody, or power of 
the said A B, or of any person, for or on acconnt of him the 
■aid A B. And I do further, &c that the said C D and £ F, 
as assignees as aforesaid, shall and do suffer and permit the 
said A B to prove the sum of 500/., and no more, under the 
commission of bankruptcy against the said G H, as a debt due 
and owing from him the said G H before his bankruptcy to the 
said A B, and as the balance of mutual credit between them 
the said A B and the said GH. 



Award of costs, as between Attorney and Client ; a bill be- 
ing made out by tbe attorney,, and ddivered to (he party 
directed to pay : that Plaintiff delfver to Defendant's at* 
tome; all Letters of C D in his possession. 

That the said C D, on, &c. at, &c. pay to the said A B the full 
costs and expenses of the said A B in and about the said action, 
and this present reference and award, as between attorney and 
client, a bill of such costs being, in the mean time, made out 
and delivered by the said E F, die said attorney at law to the 
said C D. ( Then a release, and then) that the said A B do 
forthwith deliver to G H, the attorney of the said C D, all such 
letters of the said CD, as are in the custody or possession of 
him the said A B. 
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Avardi under a Bubmission by order of nui prius, id an 
action of Trespass J that Defendant is guiltj?, and adjudg- 
ing Damages. 

I do find that the said C D wat sad u guHty of die premises 
laid to his charge in and by the said declaration in the said 
actioD of the said A B, as aforesaid. And I do further, &c. 
that the said A B, by the means and tbe occasion of the pre- 
mises in his said declaration, slated and complained of as afore- 
said, has suBtamed damages to- the amount of, &c. and I there- 
fore award, &c. pay the same, &c. j 



Award of different sums, for holding over after (he expira-* 
tion ofa lease of certain premises ; and for other Breaches 
of CorenanL 

[ That defendant pay to plaintiff, on, S[C. at, ijc- the mot of, 
Sfc.'y as and fbr the use and value of the said premiaea, during 
tbe time the same were held over after the expiration of the 
said lease ; and the further sum of, &c., for and on account of 
the breach of the said covenant, so far as concerns the support- 
ing, maintaining, keeping, and leaving In repur tbe dwelling- 
houses, and oUier buildings erected end standing on tbe said 
premises at the date of the aoid lease, or erected and built 
thereon during the aaid term for habitation. ^And so on Jot 
any other covenants tshich may haix been 6roi«i.] 
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Award that a partnenthip be dissolved ; that one party re> 
ceive all the debts, &c. to -his owd use ; may make lue of 
the Dame ofthe other party, in order to recover such d^ts; 
pay all demands upon the said copartnership ; indemniry 
the other party against any loss from making use of his 
name; that the other party deliver up all books, papers,' 
&c. concerning the copartnership. 

First, I do award, &c. that the said partnership shall be 
deemed and taken to have ended and been determined on and. 
from, See. 2dly, I do award, &c. that the said A B, his pxeeu<. 
tors, or administrators, shall and may demand, have, and re- 
ceive to his or their owo use, without the interference of the 
said C D, all debts due and owing to the said copartnership 
from any person whatsoever, and shall and may use the name 
of the said C D in any action or suit to be commenced for the 
recovery of any such debt or demand. 3dly, I do award, &c. 
that the said A B, his executors or administrators, shall and do 
bear, pay, and discharge all debts, demands, damages, and 
claims whatsoever, due or owing by, or whicii any person hath 
or can make against the stud copartnership, or the said C D, in 
respect thereof; and shall and do indemnify and keep harmless 
the said C D from and against all such debts, demands, damages, 
and claims, and from and gainst any loss or damage that may 
be incurred or sustained by the said C D by reason of his name 
being used in any such action or suit so to be commenced as 
aforesaid, in pursuance of the authority hereby given to the 
said A B, his executors and administrators. 4thly, I do award, 
&c. that the said C D shall and do at any time or limes, upon 
the rei^uest of the said A B, his executors or administrators, 
deliver up to the said A B, his executors or administrators, all 
and every the books, papers, and writings which may be in the 
custody, power or possession of him the said C D, in anywise 
relating to or concerning the business of the said copartnership. 
ITketi that A B pay, Sfc. on, ifc. at, Sfc. and C D accept und 
receive, SfC' in JitU satisfaction t^ alldemandi against the said 
AB.} 
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Of the Right to sn Adrowson. 

That tlie sdvowsoQ and right of presentation of, in, and to 
the said vicarage of H) are vested in and belong to the aidt-Jean 
of A, and his succenors, the said F A and her heirs ; and that 
the said sub-dean and his successors, and the said F A and her 
heirs, are entitled to present to the said vicarage by turns ; and 
that the awd dean and chapter of the cathedral church of A 
have not any right or title to the advowson of the said vi- 
carage, or of any part thereof, nor any right or title to present 
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Common Bond of Arbilration. 

Know all men by these presents, that I, A B, of C, in the pa- 
rish of, Sic. in the county of, &c. gentleman, am held and 
iirmly bound to E F, of G, in the city of London, mer- 
chant, in the sum of .500/. of good and lawful money of 
Great Britain, to be paid to the said E F, or to his certain 
mttomey, executors, administrators, or assigns ; for which 
payment, to be well and faithfully made, I bind myself, my 
heirs, executors, and administrators, firmly by these pre- 
sents, sealed with my seal, dated the day 
of , in the year of the reign of our So- 
vereign Lord George the Third, by the Grace of God of 
Great Britain, France, and Ireland, King, Defender of the 
Faith ; and in the year of our Lord one thousand seven 
hundred and ninety-nine. 

The condition of this obligation is such, that if the above 
bounden A B, his heirs, executors, and administrators, on hia 
or their parts and behalves, shall and do in all things well and 
truly stand to, obey, abide by, perform, fulfil, and keep the 
award, order, arbitrament, and final determination of M N, of, 
&c, and P Q, of, &c. arbitrators, indifferently elected and 
named, as well on the part and behalf of the above bounden 
A B as of the above named £ F, to arbitrate, award, order, 
judge, and determine of and concerning all, and all manner of 
action and actions, cause and causes of action, suits, bills, 
bonds, specialties, judgments, executions, extents, quarrels, 
controversies, trespasses, damages, and demands whatsoever, at 
any time heretofore had, made, moved, brought, commenced, 
sued, prosecuted, done, su&red, committed, or depending hy 
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and between the sud parties, so as the sud award be made in 
writing, under the hands of the said M N and P Q, and ready 
to be delivered to the eud parties in difierence, or Buch of them 
as shal) desire the same, on or before the day of 

, then this obligation to be void, or else to rem^n 
in full force. 

Sealed and delivered, being first duly stamped, in the pre- 
aence of 



Condition of an Arbitration Bond, with a Clause of Umpirage. 

The condition of this obligation is such, that if the above 
bounden J S, his heirs, executors, and administrators, foe and 
on his and their parts and behalves, do in all things well and 
truly stand to, obey, abide, perform, fulfil, and keep the award, 
order, arbitrament, final end and determination of E H, of, Stc. 
in the county of, &c. gentleman, and W A, of, 8cc. in the said 
county, gentleman, arbitrators, in differently named, elected, 
and chosen, as well on the part and behalf of the above bounden 
J S as of the above named R S, to arbitrate, award, judge, and 
determine, of and concerning all and all manner of action and 
actions, cause and causes of action, suits, bills, bonds, deeds, 
specialties, judgments, executions, extents, quarrels, contro- 
versies, trespasses, damages, and demands whatsoever, at any 
time or times heretofore had, made, moved, brought, com- 
menced, sued, prosecuted, done, suffered, committed, or de- 
pending, by or between the said parties, or either of them, so 
Be the same award be made in writing, under the hands and. 
seals of the said arbitrators, on or before the day of 

next ensuing : but if the arbitrators do not make 
such their award of and concerning the premises by the time 
aforesaid, then, if the said J S, his heirs, executors, and admi- 
nistrators, for and on his and their parts and behalves, do in all 
things well and truly stand to, obey, abide, perform, fulfil, and 
keep the award, ordc arbitrament, umpirage, final end and 
determination of such person as the said arbitrators shall ap- 
point as an umpire between the said parties of and concerning 
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the premises, so as the said umpire do make hit avard ot 
umpirage, of and concerning the premises, on or before the 
day of next ensuing, then this ohliga- 

tion to be void, or else to remain in full force : And the said 
J S doth consent and agree that his submission to the award 
or umpirage above mentioned shall and may be made a rule of 
His Majesty's Court of King's Bench, at Westminster. And 
it is hereby further agreed, that the said parties and their wit- 
nesses shall he examined upon oath before the said arbitrators 
-and umpire, being first duly sworn for that purpose before the 
Lord Chief Justice, or one of the other Judges of His Majes- 
ty's Court of King's Bench, at Westminster : And that nothing 
-herein contained shall extend, or be construed to extend, to 
dissolve an injunction obtained by the said J S in His Majesty's 
Court of Chancery, restraining the said R S from proceeding 
at law against the said J S, touching the matters in the said in- 
junction mentioned or referred to ; but the said arbitrators 
or umpire are to be st liberty to order the said injunction to be 
disa^ved if they think proper. 

J. S. L. S. 

Sealed and delivered (being first duly stamped) in the pre- 
sence of 

H. R. 

We the above named E H and W A do appoint, and the 

above named J S and R S do hereby consent, that S K, of, &c. 

Esquire, Banister at Law, shall be the umpire bettreen the 

BUd arbitrators. Witness our hands this day of 

, one thousand seven hundred and 
Witness, E. H. W. H. 

J. S. 
R.S. 
J. H. 
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SubmiBsion by Indenture. 

THIS INDENTURE TRIPARTITE made, &c. betireeii 
E G, of, &c. and J A, or, &c. executors of the lut will and 
testament of P M, late ofi &c. deceased, of tlie first part ; 
P M G, one of the grand- children of the said F M, deceased, 
by his daughter, late the wife of the said E G, now also de- 
ceased, of the second part ; the said P M G, the said J A, hus- 
band of E Ai the only surviving daughter of the said P M, de- 
ceased, JB the younger, of, &c. husband of LG, grand-daugh- 
ter of the said P M, deceased, £ G tba younger, of, &c. Jos. 
G, of, &c. John G, of, &c. P A, of, &c. and S A, of, &c. ^1 
grand-cbildreaof the said P M, deceased, of the third part: — 

Whereas some differences and disputes have arisen, and we 
still depending between the said E G the elder, and J A, as 
executors aforesaid, and the said P M G, and also between the 
said executors and the said J A, in right of his wife the said 
E A, the said F M G, the said J B the younger, the said E G 
the younger, the said Jos. G, the said John G, the said P A 
and S A, in their respective rights and qualities above men- 
tioned, touching the estate and effects of the said P M, de- 
ceased, and in order to put an end to the said differences and 
disputes, and to obtain an amicable adjustment thereof, thesaid 
parties have, and each and every of thein bath, agreed to refer 
the same to the award, order, arbitrament, and final determina- 
tion of R W, of, &c. N A, of, &c. and Ed. G, of, &c, or any 
two of them, arbitrators indifferently elected and named to ar- 
bitrate, award, wder, judge, and determine of and concerning 
the said difierences and disputes between ibe said parties re- 
spectively: NOW THIS INDENTURE witnessetb, that they 
the said E G the elder, and J A, as executors as aforesaid, 
and the said P M G, J B the younger, E G the younger, Jos.G. 
John G, P A and S A, do, and each and every of them doth, 
each for himself and herself severally and respectively, and tot 
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Ilia and her several and respective heirs, executors, and admi- 
niatratora, covenant, promise, and agree to and with each ether, 
his and her heirs; executors, and administrators respectively, 
well and truly to stand to, obey, abide by, observe, perform, 
futHI, and kee[> the atvard, order, tirbitrament, and final deter- 
mination of the said It W, N A, and Ed. G, or any two of 
them, arbitrators, indilftTently elected and named by and on 
behalf of the said parlies respectively, to arbitrate, anard, 
order, judge, and determine of and concerning [all and all 
manner of action and actions, cause and causes of action, suits, 
bills, bonds, specialties, covenants, contracts, promises, ac- 
coimts, reckonings, sums of money, judgments, executions, 
extents, quarrels, controversies, trespasseE, damages, and de- 
manda whatsoever, both in law and equity at any time hereto- 
fore had, made, moved, brought, commenced, sued, prosecuted, 
committed, or depending by or between the said parties, or any 
of them, touching] (a) the premises, or any thing in anywise 
relating thereto, so as the said award of the said arbitrators, or 
that of any two of them, be made in writing under their hands, 
or under the hands of any two of them. And it is also agreed 
by and between the said parties, tliat these presents, and the 
submission hereby made of the said matters in controversy, 
shall be made a rule of His Majesty's Court of King's Bench at 
Westminster, to the end that the said parties respectively may 
be finally concluded by the said arbitration, pursuant to the 
statute in that case made and provided; and the said parties 
do hereby further agree, that none of them shall or will prose- 
cute any action or suit in any court of law or equity against the 
said arbitrators, any or either of them, or bring or prefer any 
bill in equity against each other, of and concerning the pre- 
mises, until the said award he made and delivered, also that all 
costs and charges attending the present arbitration shall be in 
the discretion of the said arbitrators, or any two of them, and 
paid and satisfied pursuant to their award ; and to the full per- 
formance of the premises, the said parties bind themselves se- 

(«) All between the brackets is not oaily DBneCGssar;, bat ssemi iia- 
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verall)' and respecUveljr, th«r aeveral and reactive bein, ex- 
ecutors, and adminiitTatan, each to the other of tbem reapect- 
ively, in tbe penal ■nm of 500(W. of good and lawful monej of 
Great Britain, firmly by these pretenta; IN WITNEISS 
whereof they have hereunto set their bands and seals respect- 
ively, the day and year first abijve written. 

Signed, sealed, and delivered (being first duly stamped), in 
the presence of 



Rule of Reference at ma prim, where a Juror is withdrawn. 

London, to tvit. — At the ritting of nisi priui held at Guild- 
hall, in and for tbe city of London, on, Ac and in the 
year of the reign of our Sovereign Lord 
George the Third, now King of Great Britain, &c. before 
the Right Honourable Lloyd Lord Kenyon, Chief Jus^ce 
of our Lord the King, assigned to bald the Fleas before 
tbe King himself. 

Morton v. Bolt. — It is ordered by the Court, by and with 
the consent of tbe plaintiff and defendant, their counsel and 
attomies, that the last juryman sworn and impannelled in this 
cause, be withdrawn out of the pannel, and that all matters in 
ditTcrence between the said parties in tbis cause be referred to 
the award, order, arbitrament, final end and determination <^ 
FC, of the Middle- Tern pie, Esq. so as be shall make and pub- 
lish his award in writing, of and concerning the premises in 
. question, on or before the day of Hilary Term 

now next ensuing ; and that the said parties shall and, do per- 
form, fulfil, and keep such award, so to be made by bim the 
said arbitrator as aforesaid: And it is also ordered, by and 
with such consent as aforesaid, that the costs of tbe said cause 
shall abide the event and determination of the said award, and 
that the costs of the said reference shall be in the discretion of 
the said arbitrator, who shall direct and award by whom, and 
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to whom, and in vhat manoer, the same shall be paid: And it 
IB liltewise ordered, by and with such consent as aforesaid, that 
the plaintiff and derendOnt respecllrely are to be examined 
upon oath, to be sworn before the said Lord Chief Justice, or 
some other Justice of the same Court of our Lord the King, 
before the King himself, if thought necessary by the said arbi- 
trator, and do produce before the said afbttrator all bobka, 
papers, and writings, touching and relating to the matters io 
difference between the said parties, as the said MitnOor shall 
think fit, and that the witnesses of the plaintiff and defendant 
respectively are to be examined upon oath, to be sworn before 
the said Lord Chief Justice, or some other Justice df the same 
Court: And it is likewise ordered, by and with such consent 
as aforesaid, that neither the plaintiff nor deffflidant shall prose- 
cute, or bring any action or suit in any court of law or eqai^ 
against the said arbitrator, or bring or prefer any bill is eqni^ 
against each other, of and concerning the premises in quesdon 
80 as aforesaid referred : And it is further ordered, by and widi 
Bueh consent as aforesaid, that if either party shall, by afected 
delay or odierwise, wilfully preiient the said arbitrator from 
mtiking an Award, he shall pay such costs to the other as the. 
said Court of our said Lord the King, before the King liiouelf, 
shall thiak reasonable and jost : And, lastly, it is ordered by 
the like ctmsent as aforesaid, that the said Court of ouc said 
Lord the King, before the King himself, may be prayed that 
this ord«r may be made a rule of the same Court. 

By the Court. 



Rule of Reference at tiUi prius, where a Verdict is taken for 
the Plaintiff. 

London, to wit. — At the sitting oCniiiprius, held atGuUdhall, 
in and for the city of London, on, &c. in die year of oUr 
Lord , and in the year of the 

reign of our Sovereign Lord -George the Third, now King 
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of Great Britain, &c^ b«fDre-lhe Right Hmiuable Llojrd, 
Lord Keoyon, Chief Jtulice of our Lord the KId^ b>- 
■igned to hold Heat before the King himself. 

i tf - ■■ V. L . It ia ordered by the Court) by and 

wiUi die consent of the plaintiff and defendaDti their counael 
and attomies, that the jury find a verdict for the plwntiff, da- 
mage* I and coBta ' , subject to 
this order and the award to be made pursuant thereto ; and that 
air matters in dibrence between the said parties be referred to 
the award, order, ari>itrament, final end, and detenaination of 
T C| of, &C. in the county of, ftc. Esquire, so as he shdl make 
and publish his award in writing of and concerning the premises 
in question, on or before the day of Trinity Term . 
now next ensuing ; and that the said parties shall and do pec- 
form, fulfil, and keep such award, so to be made by him tbe 
said arbitrator as aforesaid : A ad it is also ordered, by and with 
such consent as aforesaid, that the costs of the said cause shall 
abide the event and determination of the said award, and that 
the costs of the reference shall be in the discretion of the said 
arbitrator, who shall direct and award by whom, and to whom, 
and in what manner, the same shall be paid: And it is likewise 
ordered, by and with such consent as aforee^d, that the plain- 
tiff and defendant respectively are to be examined upon oath, 
to be sworn before the said Lord Chief Justice, or some other 
Justice of tlie same Court of our Lord tbe King, before the 
King himself, if thought necessary by tbe said arbitrator, and 
do produce before tbe said arbitrator all books, papers, and 
writings touching and relating to the matters in diference be- 
tween the said parties, as the said arbitrator shall think fit, and 
that the witnesses of the plaintiff and defendant respectively are 
to be examined upon oath, to be sworn before the said Lord 
Chief Justice, or some other Jusdce of the same Court ; And it 
is likewise ordered, by and with such consent as aforesaid, that 
the defendant shall not bring any writ of error to reverse the 
said judgment, and that neither the |daintiff nor the defendant 
shidl prosecute, or bring any action or suit in any court of law 
or equity against the said arbitrator, or bring or prefer any bill 
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in equity againct each other, of and conc«atng the premUes in 
question so as aToresaid referred ; And it is further ordered, 
by and with such consent as aforesaid, that if either party shall, 
by alfected delay or otherwise, wilfully prevent the said arbi- 
trator from making an award, he shall pay such costs to the 
other as the said Court of our said Lord the King, bdfore the 
Kiiig himself, shall think reasonable and just : And, lastly, it is 
ordered, by the like consent as aforesaid, that the said Court of 
our said LrfM-d the King, iaefbre the King himself, may be prayed 
that this order may be made a rule of the same Court. 
By tlie Court. 

T. L. 



Special Reference by Rule of Court. 

Wednesday next after lifteen days of the Holy Trinity, in the 
thirty-eighth year of King George the Third. 

C V. E. — Upon hearing Mr. P, of counsel for the plaintiff, 
and Mr. E, of counsel for the defendant, and by their consent 
IT IS ORDERED, that the plaintiff be at liberty forthwith to 
enter up judgment for the damages mentioned in the declara- 
tion in this cause, and costs of suit, such judgment to be sub- 
ject to the awa^ hereinafter mentioned, and that all matters hi 
dispute between the plaintiff and defendant shall be referred to 
the final award of S K, of, &c. and I E, of, Ac Barristers at 
Law, so that their award be made in writing, and readi/ to Be 
ddivered to the parti/ requiring the same, on or before the first 
day of next, and in case the said S K and I E 

shall not then bepreparedtomake and publish their said award, 
or cannot agree touching the matters hereby to them referred, 
then that the same shall be referred to such third person as the 
said S K and I £ shall mutually agree upon and nominate, 
whose name shall be indorsed hereon, before the said arbitra- 
tors shall proceed on the sud Arbitration, so that the said last 
mendoned award or umpirage be made in writing, and ready to 
be delivered to such of the parties as require the same, on or 
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before tbe first da; of ■ next : And in case the said 

arbitrators or umpire shall not be prepared to make and publish 
their award or umpirage at the respective times aforesaid, then 
tbfe said parties shall from time to time coDsent to such enlarge- 
ment of the time for the malting and publishing the said award 
«r ui^rage as this Court, or any of the Judges thereof) shall 
deem reasonable ; and tliat the costs of this action, and also the 
costs of a certain action brought by the defendant against the 
)plraitiff in the Court of CommoD Pleas, and also the costs oi 
the reference and the award to be made in pursuance thereof, 
shall abide the event and determination of the said award : And 
that neither the plaintiff nor defendant shall be examined before 
the said arbitrators or umpire, but that they shall produce be- 
fore the said arbitrators or umpire all books, papers, and writ- 
ings in their respective custody or power, rela^ng to the said 
matters in di&rrace, as the said arbitrators or umpire shall 
direct { and that the witnesses of the plaintiff and defendant 
respectively (if required by the said arbitrators or umpire), 
shall be examined upon oath to be sworn in open Court, or be- 
fore some Judge of this Coort; and that neither the plaintiff 
nor defendant riiall bring or further prosecute any action or stut 
in any court oflawor equity against die sud arbitrators or um- 
pire, or against each other, or bring or prefer any bill in equity 
against each other, of and concerning the premises in question 
so as aforesaid referred : And in case either party shall neglect 
or refuse to attend the said arbitrators oc umpire, the said 
arbitrators or umpire shall be at liberty to proceed in the said 
arbitration, and make their or his award e* parte. 

By the Court. 

We i^point the day of 

at o'dock precisely, at 

I. E. 
S.E. 
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Rtiference by Judge's Order. 

A Bv, C D. — Upon hearing the attomies or agents on both 
«des, and by their consent, 1 order that this cause be referred 
to the award and determination of G H, Esquire, so as he shall 
make hb award in writing, ready to be delivered to the said 
parties, or such of them as shall desire it, on or before the 

day of Term next. And, by the like 

consent, I further order that the costs of this cause shall abide 
the event of the said award, and the costs of this reference be 
in the discretion of the said arbitrator ; and that the parties, and 
their respective witnesses, may be examined upon oath by and 
before the said arbitrator, to be sworn before me or one other 
of the Judges of the Court of King's E 
for taking affidavits in the said Court ; 
shall produce before the said arbitrator 
and writings in their custody or powei 
referred. And by the Uke consent, i 
order shall and may be made a rule oi 
King's Bench, if. the same Court shall so please. 

Dated this day of 

ElLEMBO ROUGH. 

[|It is not unusual to introduce a clause, that " if either or 
" any of the said parties shall wilfully prevent the said arbitrator 
" friMn making his award {^conceal or keep back important doeu- 
*< menti, &c.), such party shall pay such costs to the other as 
" the arbitrator (or the Court) shall think fit" ; and Bometimes 
the following; — " And by the like consent, I do further order 
" that the said arbitrator shall be at liberty to proceed, ex parte, 
" in case of the non-attendance of either of the said parties, or 
" of their witnesses, after days' previous notice, in 

" writing, under the hand of the said arbitrator, given to the 
" said parses respectively, or left at his, her, or their then last 
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" Icnown respective place or places of abode, notifying the time 
" and place of meeting appointed by the said arbitrator, for 
" entering upon and proceeding in the said reference." Again, 
*' that neither of the said parties shall bring or prosecute any 
" action or suit at law or in equitfi nor file aoy bill or bills in 
** equity against the other, or against the said arbitrator, touch- 
" ing the matters in difference hereby referred."] 



Rule for making a Submission to Arbitration by Bond; a Rule 
of Court. 

ABy.C 7) .—In the Common Plea*. 
Term, &c. 

Upon reading the affidavit of G H and another, and the bond 
or obligation, with the condition thereof thereunder written, 
bearing date, &c. duly executed by C D, of F, Esq. to A 6, of 
P, Esq. the tenor and effect of which said bond and condition 
is in the words and figures following (tfaat is to say): — 

Know all men, &c- Iset out the bond and condition verbatim]. 
— It is ordered, that the said bond and the condition thereof, 
and the submission between the parties in tiie said condition 
meadoned, be, and the same is hereby entered and made a rule 
of this Court, pursuant to the statute in such case made and 
provided. 

By the Court. 



AppomtoMnt of a Third Person to act as Arbitrator, by tbe 
Two Arbitrators named in the Submission. 

We, A B and C D, the arbitrators within named, by this 
tnemorandum invriting under our hands, made before entering 
upon the within mentioned arbitration, do hereby nominate and 
f^point E F, of B, gentleman, the third aiiiitrator, to whom 
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together.with ourselves, the said matters in diflterence betveen 
the sud parties shall be referred, according to the tenor and 
effect of the within rule. In witness whereof, we have hereunto 
set our hands, this 1st day of January, 1816> 

A. B. 

C. D. 



Certificate, where Witnesses are sworn before a Commissioner. 

In the King's Bench, between A B, plaintifi*, and C D, 
defendant. 
E F, of, &c. Esquire, G H, of, &c merchant, L M, of, &c. 
gentleman, being sererall; sworn and examined, each for him- 
■df, upon his oath saith, that he will true answer make to all 
such queadons as shall he asked him by and before J S, Es- 
quire, the arbitrator to whom this cause Stands referred. 

E-F. 
G.H. 
L.M. 
All twom before me, at, &c. this day of 

18 

F.P. 
a Commissioner. 



Certificate, where Witnesses are sworn before a Judge. 

^ In the King's Bench, between A B, plaintiff, and C D, 
defendant. 
The above named plaintiff was sworn to give evtdenoe before 
P S, Esquire, the arbitrator to whom this cause stands referred, 
thu day of 18 , before me 

S, Lb Bianc. 
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In the arbitration between A B and C D and D E. 

G. H. '\ The witnesses named in the margin were sworn to 
E. F. f gise evidence before N F, Esq. the arbitrator to 
J. S. r whom certain matters io difference between the 
P. H. J above named parties stands referred, this 10th day 
of December 1815, before me 

S. Lawrence. 



Notice to produce Papers, &c. 
' In the arbitration between A'B and CD.' ' 

I do h»el^ give you notice to produce before J 8, Esquire, 
of the, ftUddle Temple, to whom all matters in diflerence be- - 
tween thb abUve meotioned parties have been referred, to-mor- 
row evening, at seven o'clock, at the chambers of the said J S, 
aituate In Court, in the Middle Temple aforesaid, all 

books, deeds, papers, writings^ letters, vouchers, or other docu- 
ments wUatioevef, relating to the matters in difference between 
the said parties so referred as aforesaid, now io your custody, 
power, or possession, and especially a certain indenture, bear- 
iDgdate, &c. [_*^ate the nature of the inttrummt.'} Dated thia 
day of 18 

MS, 
{Attorney for C D.> 
To Mr. A B or Mr. PL, 
bis Attorney. 



EnlargieiDeDt of Time, where the Arbitrator is enabled todo 
'so by the SubmiasioQ, without any Application to a Court. 

• •We, nhoie names are hereunto aabscri bed, do,' by virtue of 
tlM>f«wer4oui given for this^ purpose, hereby, bjh this writing 
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under oar bands, ^point the day of next 

enauiog the date hereof, on or before which day our award, of 
and coDceming the within mMitioned matters to us referred, 
ahall be made and puUished. Wibiess our hands this 
day of A.D. 

A.B. 

CD. 



Enlargement of the Time by IndorsemeDt of the Parties. 

Know all men by these presents, that we the within named 
J M, Jane M, J S, C H, and T H, have, for ourselves sepa- 
rately, severally, and respectively, and for our heirs, eiceeutors, 
and administrators respectively, mutually given and granted, 
and by these presents DO, for ourselves separately, severally, 
and respectively, and for our respective beirs, executors, and 
administrators, mutuslly give and grant unto the within R G, 
D B M, and P S, the arbitrators within named, further time for 
making their award of and concerning the several matters 
within referred to them until t^ 8th day of November now 
next ensuing, so that they, or two of them, make their award 
in writing, under their bauds and seals respectively, ready to be 
delivered to the parties Ju difierence on or before the said 8th 
day of November now next msuing ; and we do hereby further 
agree that these presents, as well as the within written bond, 
and the submission thereby and hereby made of the matters in 
controversy, shall be made a rule of His Majesty's Court of 
King's Bench, &c. IN WITNESS, &c. 



Rule of Court to enlarge the Time for making on Award. 

on (or next after), in the 

year of 

A Br. CD. — Upon reading the rata made in this cause m 
next aft«r in Term last past, 
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it if ordered, that the time limitad fw the trbitfgJ^or^ in tkf 
Mid rule named, for malitag and publiBhing ttieir awaird in tbif 
CauK, be enlai^ed [_orJiirtker enlarged, lu Ihfi cau n^ be,"] 
until the dajr of next ensuing, incluiiva. 

Upon the motion of Mr. G H. 

By the Court. 



Recital irhare the Time baa been enlarged bj a Judge's Order. 

Tlfbeieas on, &c. it was by Sir A B, then being one of the 
Justices of the Court of , upon hearing the attorn 

nies o; agents on both sides, and by and with their consent, or^ 
dered that the time for me the said arbitrator to make my said 
award should be enlarged untilj Ac- 



Affidavit of the due Execution of the Submission. 

In the King's Bench, 

(Common Fleas, or Exchequer of Pleas). 

A B, of H, maketh oath and saith, that he the said A B was 
present at the time when the bond or obligation, hereunto an- 
nexed, was signed and sealed ; and that C D, of L, therein 
mentioned, did, on the 1st day of January, in the year of Our 
Lord 1816, duly sign and seal, and as his act and deed, deliver 
the said bond or obligation in the presence of this deponent; 
and that the name C D set and subscribed to the said bond or 
obligation, as of the party executing the same, is of the proper 
band-writing of the said C D ; and that the name A B eet and 
subscribed to the said bond or obligation, as a witness thereto, 
is of the proper hand-wtiting of this deponent. 
Sworn before, &c. 

A.B. 
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Order to make an Award an Order of the Court of Chancery. 

Upon motion, &c. praying the writing of award, hereafter 
mentioned, bearing date the day of , in 

di* jtaf of Our Lord , under die respective hands 

and Mdi of A B and C D, arlHtratorg, &c. and by them >ealed 
and delivered, baag fim duly stamped in the presence of E F, 
maybe made an award of this Court: And the said writing of 
award being now produced, the same appears to be in the 
words and to the tenor fdlowingfthat is to say): — Todlte 
whooa, Ac. (,tei out the oworff verbatim.] Whereupon, and 
tipOD bearing, Ac. and an affidavit mad« by the said, &c. hi» 
Lordsbip doth order. Sic. 



Rule 6t the Court of Common Pleas, to shew Cause why the 
postea should not be delivered to the Flainliff after an 
Award in his favour. 

UpoA reading a rule, &c. the allocatur of Mr. Prothonotary 
thereon made, and the affidavit of A B thereto annexed, the 
award of E F, and the affidavit of I E, of the due execution of 
the said award thereto also annexed, it is ordered, that the de- 
fendant, upon notice, &c. shall shew cause, &c. why the^osfra 
in this cause should not be delivered up to the said plaintiff; 
and that he may be at liberty to sign and enter up final judg- 
ment thereon, for the sum of /., being the damages 
awarded to him by the said arbitration, together with the sura 
of I. for his costs, pursuant to the said prothonotary 's 
aUocittttri and why the said defendant should not pay to the 
aaid plaintiff, or his attorney, his costs of, and occasioned by 
this application, &c.; to be taxed, &c.- 

By the Court, 
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Affidarii Dr Denund and Refiuftl of th« Sam awwded, and of 
CoiU. 

In the King's Bench, &c. 
A B plundff, and C D defendant.^A B, of G, the pbuntif 
in dii« canae, maketh oath and laitfa, that he, thii iepoamt, 
did, on, Ac. penonally Kire the above named CD, the de- 
fendant in thit cause, with a Uue copy of the rule and alioeatttr, 
and also a true copy of the award hereunto annexed, and did 
atjhe sa^e time ibew him the aaid C D the aaid original nila, 
allocatur, and award, and did demand of him payment of the 
•aid aum of L to thit deponent, in and by the laid 

award awarded to be paid by the said C D, and alio payment 
of the sum of /. for the coits allowed to the said 

deponent in the aaid cause ; but the mi C D did, at the time 
of luch demand aforesaid, refuse to pay the two leTerat sums 
of money above menti<Hied, or nther of them, or any part 
thereof, and the same Mill remaini wholly due and unpaid to 
thit deponent- 
Sworn, &c. 

A.B. 



Affidavit of Service of a Copy of Demand and Refuaal, See. 
before proceeding by Attachment. 

In the King's Bench (or, &c.) 
A B, of G, vaketh oath and satth, that he, thit deponent, 
on, &c. froai,.&c. untS, Ac at, Ac. [the day, kaurt, and place, 
mentioned in the award^, did penonally attend for the purpose 
of receiving the sum of A awarded in and by a certain 

award in writing hereunto annexed, to be then and there paid 
to this deponent by the therein named CD; but that the said 
C D did not in penon, or by hit attorney or agent, attend at 
the time and jplac« above mentioned, or pay to tfaii depoaeat 
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r 
th« aaid lum of /., or any part thereofi And the laid 

A B farther uith, that on next after , in 

this present Tenn, the aubmission of the said A B, 

md the said C D, to the said award, contained in a certain 
bond or obligation bearing date, Ac. was made a rule or order 
of this honorable Court ; and that he the said A B did on, &C. 
peraonally serve the said C D with a true copy of the said rule 
or order and award, and, at the same time, shewed him the 
said original rule or order and award, and demanded of him the 
pajrment of the said sum of 2. so awarded to the said 

A B as aforesaid ; but the said C D did not then pay, nor hath 
at anj time since paid the same, or any part thereof, to the said 
A B, but the whole of the said sum of I, still remains 

due and unpaid to the said A B. 
Sworn, Ac. 

A.B. 



Affidavit of the due Execution of an Award, in order to ground 
a Motion for an Attachment. 

In the King's Bench, 6k. 
A B, of G, maketh oath and sailh, that he the said A B 
did (ff), on the day of , in the year of Our 

Lord , see C D, of H, sign, seal, and publish his 

award in writing between E F, of L, and F G, of M, bearing 
date the day of , in the year of Our Lorfl 

. And the said A B further saith, that the name 
C D set and subscribed to the aaid award a> the party execut- 
ing the same, is of the proper hand-wr^mg of the said C D t 
and that the names of A B and P R, set and subscribed to the 
said award as witnessing the executi(»i of the same> are of the 
respective hand-writing of the said A B and the awd P K. 
Sworn, &c. 

A.B. 



,,,(■) Vid,. Di^L]Mr^ibbi, Cl|. J^ >Viibleah«ra «- Lagemw manlutU 
Sep. 579. 11. 1 
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Rule nut for an Attachment for Non-payment of a Sum of 
Money, and of taxed Co>U, in purauance of an Award. 

In the Common Fleas, Term, *c. 

ABV' C D. — Upon reading a rule made in this cause, on, 
&c the affidavit of P R, and the ai(ard of S T thereto annexed, 
and the affidavit of A B, the plaintiff in this cause, it is ordered 
that the defendant, upon notice of this rule lo be given to him, 
shall shew cause to this Court on next, why an at- 

tachment of contempt should not be issued forth agamst him, 
for non-payment of the sum of I. awarded to be due to 

the said plaintiff, and also for non-payment of the sum of 
L for the costs of the said plaintiff, incurred in sad 
about the said arbitradon. 

By the Court- 
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Account, Page 

arrears of before auditora, whether award can be 

made of debt on i 

AetUm, remedy bjr, to compel performaace of award. 
See Pleadings. 

whether lies after attachment sued out 171-8 

advantage of prsceeding by 172 

Adininittrator and Administratrix, 

may Bubmit to a reference 14 

do not thereby admit attets 22 

in what caie may be attached for non- 
performance 169 

(feme covert)) how far bound 8 

how far bound or advantaged by an award 

under a Bubmiuion by intestate ...160, 161 
attachiOent will not isaue against in such 

case J 169 

not authorized t^ name an arbitrator, upon 
SB agreeneat of reftrance between in- 
testate and another party 24 

AJUavHt. See Attachmbmt. 
Ageni. See' Attorney. 
Agreement. See Submission. 
AlteratiQit qfAaard. S4e A«wtka*ori. 
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who may be 43 

bow sppoiated. See Submission and Uh- 

PIRK. 

whether notice of time of meeting maa be 

given fo the parties 51 

not agents for the parties reapectiveljr nomi- 
nating 50 

may proceed ec parte if parties do not at- 
tend , 51 

have greater Utitude than couru of -Jaw or 

equity SS.61. Addend. B. 

discretiim of, as to rec«ving evidence Si- 96 

misconduct of, in such respect 9i et itq, 

within what time must make theu award ... 55 
Enlargemenl qftinte by 

where power for this purpose oiigi- 

nally given 16, 

if have power to enlarge once, may 

enlarge oflener 55. 57 

must enlarge within the original time 56 
discretionary power as to, should 
always be vested in arbitrator ... ib. 57 

where one party dies £8 

where no original power to enlarge 

givrai, how made U, 

" itnlU a particular day," until is in- 
clusive it. 

ExUnt ^awthttrity ^ 

where verdict has be^i taken for an 

express sum 5s 

over both l^;al and equitable demands 63 
where no dnnagea would be recovn- 

aUe at law it. 

bow far bound by rulesof law......62. 64. 69,'70 

Mtttaite'm )awby,eActof 63 — 71 

Act 71-76.78 

— - where arises from deftult of a party 73- 75 
cannot after the nrard after delivery 77 
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JtHtratort, 'P»ge 

bow far may explain the award ih. 62. 6S 

need not state the reatont on which the award 

is founded 10S 

■ —effect rfso doing 63 et teq. 

cannot reterve a power of future decision... 78 

oMtnot ddtgate thdr authorit; Si 

how far may svgil themselves of the techni- 
cal tUU of othert ib, 

authorityof as toc(M<«. See Costs. 
where several, who must »ign the award ... 9S 
notice of award made by, where necessary... ii. 
re-hearing of case by, under what cireum- 

stances allowed 76 

declining to proceed, elbct of 40. 49 

Mieconduct of, 

in receiving evidence 91 ti seq. 

giving excessive damages or coats 97 

receiving money from a pwty S8 

the appointment of umpire 4S 

purchasing property a subject of 

dispute submitted ib. 

how punished 183 

how party relieved from effect of ... IS9 

in what case may be m^neHe; 100 

auumptil at suit of for compensation w9l not 
lie, unless there were an express promise 103 
Attigneet of Bankrupt, 

where may submit to arbitration.... 14 

where bound to perform on award to which 

the bankrupt was a party 161 

Attumptit. See Arbitxatobs, Pleadimos. 
Atlaehment (in casetf non-perfimnancfl), 

graoting of, discretionary with the Courts 163 

will not issue when affidavits in support of, and 
in answer to the rdeare cmtradictory ... ii. 
where more than due is demanded 164 
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Mttchmetit, 9»f€ 

Trill not iMue while objectiom to dia anard are 

pHuUog befoie the Court ... 170 

to eDforte a parol award 177* 

vhe» an action haa been alreadjr 

broi^ht 171,172 

where the arbitratian is merely 

cdowridila 177 

againtt nhom teill or mB not i—ae 

a memberof parliaraent 16S 

a bankrupt i&- 

an administiator or sxecator ib. 

Anominal plamtiff... ..<.... ib~ 

a husband (onder vabBiinion by wife 

when Mie) i 170 

a party reodering it impossible for the 

arbitrator to proceed SO 

a co-party 175, 176 

preUminary proceedingi upon application for, 
submission must be made a rule of Court ; 

mode of doing so 166 el $eq> 

notice of award, how serred 163, 164 

if award be lost, how want of supplied ... 170 

demand of thing awarded ib, 

what affidavits required, and how to be 

endtled 165 

where the party applying for, haa a pre- 
cedent to perform duty 170 

' affirmation of quaker not sufficient 166 

rule for, will not issue on last day of term... t^. 

never absolute in first instance ib. 

where the time has been enlarged, what steps 

necessary 167 

whether party may be taken' up«n, on s Svi" 

day.„ ........,...^ 170 

priaoaer ki execution under, liahiSty of 177 

diea with the perao* ......,; 172 

* 8ee Walters v. Morgan, J6. 

n,g,t7cdb/G00gIc 



INDEX. 8*9 

Mtomey Page 

may submit for his clieiit ■ ■■■■ 11 

whether, widioat cipreaB authority, can ao bind 

hi> client 12 etteg. 

proceeding by, after award of stay of proceedings, 

without authority of client, no breach of the 

award 180 

has a lien upon money awarded in favour of his 

client Ii7 

Averment. See Pleadings. 

Award, 

qualifications. of. 104 

evMonanttothetuimimon IM. 114 

distinctioD wh«e tubsussion is conditional or 

general ., 104 

whether distinction holds in equity. 114 

how &r may extend to strangers to the sub- 
mission 104, 105 

to tbnigs not within 

it ~ 106. 109 

must be of each distinct matter of dispute, 
notified to ibe Brbitrator, when the sub- 
mission is cont/ittona/ 109 

omission must be expressly shewn, in wder to 
impeach an award on such ground Ill 

matter of evidence whether notified or not... ti. 

how far must extend, in reference to persons 
^ and things, where the submlsiioD is gene- 
ral lis 

how far must be certain 114. 119 

uncertainty of, how aided 119 

maybe in the alternative ii. 

■ must not be of things impoiaSle or repagnant ii. 

such impoMibility most be ex rtaturA ret, not 
a mere present impossibility ISO 

mutt not be contxary to Uait .,..,.. 120 
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Pig. 

tau»therecuo>uMeaMdemtktent.4 131 

onreaionableneM, bow judged of 121. 178 

how iar must be Mufiia/. 122. 124.I.S6 

^al 124.129.186 

may be in pari void 130 

to what exteat without vitiatuig the whole ii. 

how tohetmutrved 132. 139 

the Court will intend in favour of ii. O. 

rule, where the nibmiMion is conditional 134 

intention of Ihearbitratorstherealohject.... 136 
wh«e, that one party shall do, &c. on condi- 
tion that the other, tie 137 

of lomething to one party, such pvtj deliver- 
ing up, Ac. or doing, tec tit. 

in Batiifaction of, &c. 138 

of money, and no time for payment mentioned ib. 
-^coati, charges and expences, what meant 

thereby ib. 

-.-releases, bow construed i6, 

wordiog d; when contradictory, bow to be 



aunvafai/in, ofsubmisuOD, effect of ib. 

Form of, 

may be by parol or by deed. 140 

what words sufficient ib. 

where must be under the hands of the arbitra- 
tors ib. 

enlargement of time, authority of the arbitra- 
tors, fact of being of and concerning 
matters referred, &c. need not be apeci* 

ally stated ib. 

^ffet^ of, takes date from the ddivevy of, or de* 

daration to the parties o^a parol award 0. 

Delivery of, rul^ re^Mcting .„„ ib 

StMmp..,.^ , ;.«j; 141 
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Award, P>g^ 

whm oAredinraufftiee what miut be proved 142 

no objection to, that the ButHaiwion wu not made a 

rule of Court till after the award 144 

nor that the award was prepared b^ the soli- 
citor of one part; IM 

nor actually executed after an application to 

set it aside th. 

mtut be in writing to allow of being made a rule of 

Court under the statute ih. 

where void, covenants to perform also void iB. 

how Bu- a bar to future proceedings between the same 

parties ii. 

operation of, with reapect to a chattel 14>5 

— : Und ii. 148 

analogy between, and a judgraeut, to what extent 

exiata ., 147 

money given by, provable under a commissioD of bank- 

ruptcy 148 

interest upon, rules as to ii. 

where Auf) how defect of supplied 170 

where action for debt under SL referred 149 

of Coitt. See Costs. 



Bankntpt. See Assi0kkbs. 

privileged fVom arrest whilst attending a refer- 
ence 52 

attachment for non-payment of money, under 
an award, will not issue against 168 

privilege of, from arrest, during his exanuna- 
tioD, extends to the case of non-payment of 
money where an attachment has issued.... 171 

where a party was, at the time of the reference, 

but unknot^ to the arbitrators 161 

where par^ has become, after the award, die 
Court will not set tbe award avde IMr 
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BaninipUy, . , Page 

■ot an a«t of, kecph^ boine to vrotd per- 
formance of an anrA unku arrested for 

the paTincnt of money 1^2 

not a revocatioD of tlie subnunion..- 96 

Battery, 

indictment for, not included in a submission of 

all matters in difference , 25 

BUI in £711%. See Rblibf in Equity. 

Award that it be dttmisMd, final .^....,.t. 126 

where will lie to compel performance of an award... 17S 

where to set aside an award .» 19S 

Breach of Award, 

Assignment of. See Pleadinss. 



operationof award with respect to 145 

Cotit, 

when Erected to abiSe the event of the award 8S. 85. 89 

object of such direction 8S 

operation of such dtrecdou in limiting 

the power of the arbitrator 84. S7 

where applies to the costs of re- 
ference S7. 80 

where verdict taken OS security for 87 

how &r party entitled to, when, by the award, the 

event in fact is in his favour ti. 

as to,*wher« action for debt under 5/. referred 149 

where award of, generally.termhowconstruedti. 88. 137 
where arbitrator hai a discretionary power over.... 89 

where not moitioned in the subnusaion •£• 

where submissionbyorder of nut ^rtnf 90 

nay be awarded subsequent to the order ih, 

• amount of, may be expressly named by arbitrator. . ib. 
or directed to be taaed bj th» proper officer ib. 
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Caifi, Page 

where directed to be taxed generally, how far the 

term extends to the costa of ref(;rence 91 

whereof, " sustained by ^. in this action" 16. 

taxation of, where power over costs of reference 
given by submission ib, 

award of, by arbitrator to himself- ib. 

award of, to be taxed before a particular day, effect 

of. a. 

between attorney and client, where arbitrator has 

power over 92 

where not mentioned in the award H. 

' . where verdict for ^. each to pay his own, ib. 

where reference ineffectual, and cause afterwards 

tried ib. 

where cause referred, award set aside, and a second 

trial... 9S 

Ctnenant. See Revocation. 

to refer disputes, e&ct of. ^ 

Counter-Demand, 

party having, nn excuse for non-perfonniince of 

an award 160 

Creditors of Bankrupt 

present at one meeting cannot give a discretion- 
ary power to the assignees to refer disputes 
under 5 Geo. 2. c. 30 IS 



Dale of Award, 

not material IM 

Death of Party. See Revocation, Pbrfoshakce, Ezxct;- 
TOft, ftc. 

Arbitrator 40 

See Revocation. 
Xielegation of Authority- See Arbitrators. 
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DeUoery ofAmard. See Awabd. Huge 

Departure (in pJeadiog). See Pleadihcs. 

Ditcontinuanee of Action, 

award of, good ISf 

whether allowable, in order that party may have an 

attachment 172 

not where, in an action on the bond, the breach is 
III auigned.... 906 



Ejectment, 

action of, referred, etfect of the award 145 

party to, having judgment in, submit- 

ing to arbitration, then suing out execu- 
tion thereby revokes SI 

Eaceptiont, 

whether may be filed to an award 198 

Executor and Executrix, 

maybe parties to aaubmission 14 

married woman {eaxcutrix), ia what case may 

be a party 8 

exemf^on of, as to liability for costa 84 

submission byi not of itself an admission of assets S2 
where may have attachment for non-performance 

of anaward, undersubmission by testator... 161 
debt does not lie against, upon parol submisuon 

by testator SOI 

must perform award where testator's subnussian 

byobl^^on 160 

lubmifsioD of all matters in difierence extends to 
demand by 109 

F. 
Fime Covert, 

where may be a party to a submi^«i 7. It 
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Fime Covert, P^g^ 

hovr far can be con)pe1]ed%) perrorm airard... 10. 12 
bow far husband liable for 159 

Freehold, 

award of , 1, 2 



Guardian, 

mayfiubmitfor infant II 

liubiliiy to perform award 161 

H. 
Heir, 

teirejncim will not issue against, whose ancestor died 
in execution under an attachment for non-pay- 
ment of money awariled 172 

Husband, 

may submit for wife 11 

bow far compellable to perform the award... l^, 159 



I. 

Incloture Act, 

award of commission under, how may be 

enforced 177 

Itt/ant, 

how may submit to arbitration 11, 12 

Intendment of Courts, 

in support oftbe award 1S2 

— construing submission .,24 et lej, 

Ita qnod, 

clause of lOg 

o what matters Sec. extends ,j.. HO 



•il ■ 



See AwAos. 
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Judgment, Fage 

advantage of obtaining 172 

bow to be entered up when verdict taken by 

consent, Bubject, &c 17S 

whether without leave of the Court ih. 



differences respecting, may bere&rKd ■• 1. 145 

award of) may be made under a submission of all 

demands 107 

Lien, 

attorney has upon moneyawarded in &TOur of client ItT 
Limitations, Stniute of, 

DO bar to debt on the award u SIO 

M. 
Ma^d^mut^ 

Courts will enforce by, award of commissioners 

of inclosure ', 177 

Marriage, 

a revocation of submission « 30- &1 

separation, adjustment of, may be referred 3 

Married Woman. See Feme Covelbx. 
Memberi of Parliament, 

attachment will not i^ue ag^RSt* fiac luuHpay- 

meat of money under an award.. l6 

idficonduct. 

See Arbitra-tors, and FiiBXUfk 
Mitiaie- See Arbitrators. 

in wording of a submisttoa S6 

award of, without mor^gMi)^.^. ISS 
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&e«ds Ddt bpt>eBr on the fkce ttf the award,.... 125 
See Avxtib. 



Ma' i*riui, order of. See Scsmissiom. 

award of, whether good ,. 125 

party cannot move to enter, after a. cause hai 

been referred 189 

Notiee, 

in case or revocation SO, 31 

of time, and place of meeting by the arbitrfltora... 51 

of award being made 93 

• that defendant had, whether 

must be averred in pleading 205 

of motion, that parly refusing to perform, &c. may 

itand committed < 182 

what necessary, in order to proceed by attach- 
ment 163 rt *ey. 

of the fact of an enlargement of the time 167 



Partiei to the Submission- See Feme Covert, Executors, 
Admikistrators, Infant, Guardian, Assionees, &c. 

who may be 7 

one person for another 11 

attendance of, before the arbitrators 51 

privileged of, while so attending 52 

guilty of wilful negligence, how affected 73. 113 

refusing tit name arbitrator at all SI 

• ' ' another arbitrator wliere one 

hat dedm^d to proceed 40. 49 

vi 
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Partiet to the Submiiiion, Pige 

auent or, to the reference, how sheen, £3. 14, n. {c). 
must all be. noticed in award, if submission be 

conditional I04 

aliier, if general US 

remedy of, against each other 175 

effect upon, of being jointly and aeveraliy 

bound 156. 175 

where several bound, in what cafte one stamp 

sufficient ....- 4fi 

not compellable to discover a breach, hy which 
to charge themselves witli the penalty of the 

submission bond 189 

how far compellable to procure the agency -of 

others to give effect to the award 157 

delaying or preventing the reference from pro- 
ceeding 36 

death of one of, effect of 96. ITS 

bankruptcy of, not a revocation t^ 

marriage of, is a revocation 30. 31 

See Performancc. 
Parfition of Load, 

may be made hy award 2 

whether so under the stat. of \^'m. 5 
Pattnert, 

one or more may submit for the rest II 

on a reference by, of all matters in difference, 
a dissolution of the partnership may be 

awarded 108 

Peer* oj Ihe Realm, 

attachment will not issue against, for non'pay* 

ment of money under an award 168 

Performance of an Award, 

virtual, where sufficient ]5I 

by attorney or agent i& 

where uncontroulable circumstances prevent, 
how far party excused t5S 
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Performanee of an Award, ' Page 

where opposite party has some previous act to 

perrorm ISi 

" the acts to be perfonned by each parly 

are independent .„ 156 

~ no time for, is limited ib. 

• ' ■ to be within a certain time after award, 

and it has no date $&. 

— — parties bound jointly and severally ii. 

■ part of the award is void 157 

agency of others necessary i6. 

one person has been bound for anoilier 159 

' a party has a counter- demand 15 

, (lies after the award is made.... 160 

was a bankrupt at the time of 

the reference, but not known to be so by 
the arbitrators 161 

■■ — — has been guilty of laches in com- 
pelling 162 

~- objections to the award are pending be- 
fore the Court i6. 

alleged that the award was not made ' 

within a reasonable time ib. 

— ■■ may be pleaded to an action 210 

failure of, in matters colJBleral to the award--. 161 

lapse of time will not exonerate from 162 

how compelled by a Court of Law 163 et seq. 

See Attachment. Pleadings. 

how compelled by a Court ofEquily... 178 et teq. 

where plaintiff in equity has not himself com > 

plied with the award 180 

— neiiher party has performed what was 

directed by the award ib. 

award does not comprehend all the mat- 
ters referred ib. 

is not good in law ib. 

arbitrators had omitted a material word 

iatbeiraward .-,. 181 
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of Cfiveoant to refer, viH not ba enforced... 182 
application to compel in equity, form 

of motion id. 

Relief Jrom at law, 

on the ground qfexirhtic objections .... 183 

mode of applying for „ 181 

vhat objections ma; or may not be the 
tlie subject of a direct motion for .... ib. 

bow objections must be stated 185 

where reference by rule of court or or- 
der of nifi priiu, bow affidaviti must 

be entitled »4. 

submission must be made a rule of court ib. 

mqy be made so after award 166 

time within which such objections must 

be urged ib. 

to what objections rule, qa to tjme, ap- 
plies 187 

to what kinds of submi^sioa (Iocs not 

apply ■- , IS8 

rule* a? tu time, applies to. a motion to 

refer back the award .., 189 

a^er an award made, upon the reference 
of an action, party caooot move to en- 
ter a nonsuit, unless award so direct ib. 
On, the ground ofoijeciigns. appearing on the 
Jftce qfthe axaartii 

application for, bow m^e. 189 

under, what Uini^tian as to. time 190 

under ^ther <;lius of objections, ap- 
plication for, on slight grounds, 

how punished ib. 

CqifTt will not grant rule to spt aside 
an award where a, former rule has 

boeii discharged ib. 

npTQrd^raa avar^t^bed^veredup 
to be caBcelleil ib. 
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iin«> &i 

On the ground of vhjeetiont appean%g on the 
face (ffiht award. Faga 
acquiescence in award on partof ap- 
plicant fur relief, effect of ISl 

R^efjrom, in eqUil}/. 

laiAtt 9\m ctr^mMiatitf^ a bill will lie 



wtioiher tfitt a submbsicM has been 
madta ruteafdcdUrtiif Itfif ...ib.etteq. 

wtlbki what time 196 

previous to application for, submission 
must be made a rule df sttWe court ; 
MMl, (he Mr^ b bin is not equi- 

valenttotMs .■.....•.■...,- 197 

oif ftbitt' fMi b^£ brought, what objec- 

CtoMftAHiy be urged to the award ib. 

h<W for excefAionBtftawards allowed... 198 
Pleadings, 

Dtdatalion upon the sufmtiseioti. 

in whose BStne tlie aetibn should be 

brought 201 

in what: manner the party may declare ... 20O 
ilitHti«l«ublais«ioDrDeed-HOt be averred 201 
vpon Ihea'aard, in what ca«e 

annmptif lie*. 202 

debt ........>,..■... ^ li. 

bMrthosubiBiitiMi'Bhoiildteitated.... ib. 
Averntenlt. 

thtit attW^d'nVsretfdyto'bft'dWivtred... 20* 
«bAt neces^t-y^, wherb provided, that 
the award shall be uiider the hands 

and seals of the arbitrators 203 

that award shall be indented 201 

that defendant had notice of the award 205 
that plaintitf has performed his part of 

the award 206 

of a request of money, &c. awarded... 20S 
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Avermentt, Page 
where n particulnr time or place is men- 
tion in tl)t award 208 

where a pariicutar instrument it re- 
ferred to 207 

tu ex|>lain apparent uncertainty SG9 

setting out the award 205 

prt^eit of, nnt necessary ih, 

date of the award, stating ih. 

. subject of reference ib. 

Breaciet, 

want of assigning, bad £06 

same if ill assigned ib- 

party, may ttot, in such case, 

discontinue ib. 

defect as to assigning, not aided hy 

verdict ifi. 

more than one may be assigned 307 

damages may be assessed on each i(, 

non- performance by defendant, aver- 
ment of, in assigning 206,207 

— where award is in the alter- 
native ib. 

venue cannot be changed 208 

the Court will not oblige plaintiff to under- 
take to give evidence upon the count on the 

award ...v ib. 

objection, that it did not appeor upon the 
record, that there was any arbitration bond, 
&c. overruled after verdict ib- 

Pleas to atavrnpsil or debt for the award, 

what may be pleaded 210 

how must conclude ib. 

statute of limitations no bar ib- 

in what case a man may wage hit law - ib. 
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Pleas to action on the tuttnhaon bond. Page 

vhat may be ))]^d«d and how 210 

neglect or arbitutors 21 1 ■ 214 

performance ib. 21S 

tender 212 

non-tuhwiiit 215 

where first act is to come from plaintiff 213 

where award is in the alternative 212 

bow the award should be stated 2IS 

— — any particular instrument S12 

where the award is void..., 214 

partiality of arbitrators, cannot be 

pleaded to an action on the bond 0. 

nor a parol agreem^it to abandon the 
submission, temble aliler where sub- 
mission by parol ib. 

a release to the time of the award hav- 
ing been directed, that other differ- 
ences arose between submission and 

making an award i 215 

what way be pleaded to an action on 
the award, altbougl^ not to 'an action 

on the submission bond ib. 

foreign attddiQient , ib. 

Quod Revocovit ib. 

evidence to support 216 

Replication, 

where action is on the award tb. 

•-■-■- on the submission, and 

of setting out tlie aWard ib. 

prqfert not necessary ib. 

averments • 217 

assignment of breaches ib. 

that defendant revoked 219 

Court will not enler into legal objec- 
tions on issue of" no award" ...~.... ib. 
giving award in evidence 216. 219 
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CM unu, 

PUadingi, 

Rifiieatia»t Page 
to piN of coUltsnl OMlter, non tuhmi- 
«U, *c. « f. 215 

to a replication aetting out the award... 219 
of " no aucU award" cannot traverse 
brcadi in repltcatiMk by alleging per- 

foranncc.'....*~ 220 

MT iktnacliioe »trinHC matter from 
wbicfa leautd ariae br inference that 

■nawacdhoa been made ib, 

There replication atti 9Ut tlie award 

defoetiHcly .^—^ ib. 

wbos fJaiatiff leta out the condition of 

the nbniasiiM bMit. 221 

Pleading the ammd i» har, 

under vhtf circaanOMicea is no bar ib.222 
Boat entend t»pi«nttff's whole demand 232 

awenmMft. 223, ib. 

distinotioabetw aic a pi top of accord and 

wbitrareent » ib. 

PUtu^tie AvianilaitiiitJUedto-Mtitatide 22i 

Pnsoiter, 

iit execution <m an attAcfiment for non-payment 
of coata, nnderan award, ia within Si Geo. 
9. c. 28^ and S3 Geo. 3; c. 5 177 

Q. 
QicffiEwv 

affirmatieit «^ nee sofflcient t» p^und a motion 

£ar aB'BtUoll«ieBt 165 

^f lam Action, 

award cannot put an end to,« 104 



R. 

a generally used, how confftrued .. 
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iQti^iq of award ••■i ........••» 138 

qubmisaion bqp.d e^pippt fron) pp§r4<ion of, t6. o. (■;)■ 

wb«fe implied •••■• ISS 

a^tlavit of tender of, must b< niatle before at- 
Ucliment will issue, when releai^a are re< 

quired by the award... .» — ..». 123, n. (<;)• 

deVverjrof, wb*t iufficie&t»u».^ „ 151 

in pursuance pf an award, allowed to be given in 
evidence in w^gfttioti af dwnagw by one 

Mt*WW*y— ■'' — • " 222 

KetUf 

from performance of an award. 
See Pbrfohmahce. 
Rent, 

disputes respecting, maybe referred S 

Replication. See Fleadinqs. 
S^uett 

to arbitrators to proceed, and neglect S6 

— parties to attend 40 

— perform not necessary where the acts directed 

to be done are distinct and independent 156 

where roust be averred in pleading ^.... gOf) 

of performance before motion for attachment, how 

to be made .....»— 163 

Reter-eatim ^Auihmty^ See AiisiT&i.TQaa. 
Retraxit, 

award of, final » 125 

Revocation, 

express, by whom may take place 29 

forms of. SO 

notice of, where must be given to arbitrators, ib. 31 

virtual, what acta amount to 30 

after express or virtual, whether arbitrator 

tqay proceed 31. 3S 
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i0^ ISSEXi 

Bteocatum, Pag* 

«r submisdoa by bond, a forfeiture of such 

bond SI 

nor will a Bubsequent auent to the reference 

save the penalty 32, SS 

where submission was by order oFniti priiu... Si 

■'■ ' ' ' judge's order 35 

rule of Court iJ. 

bankruptcy of parly not 86 

death of party, e^t of. ii. 

where pleaded, nature of initruraent to support 
plea 216 

S. 

Stamp. See Award — Scbmissiok. 

Stranger to Submission, 

award must not extend to, generally speaking... 104 
where may 105 



^uhftct ^Reference, 

whdt maybe i 1, 6 

needs not be stated in pleading 20S 

Suimiaion, 

what ^. 16 

different kinds of ih. 

where by bond, whether names of all the par- 
titas must appear on each (6. 

agreement Elamp not necessary t6. 

to whom bonds may be given 17 

who must be the obligors ii. 

operation ofstat. of Wm 3 « i6. 

advantage of, under the statute 18 

how made a rule of Court si. 

at what period ..'. '. 19 

of what Court 50 

whether a consent in, to make the award, in- 
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Subifiution, ■ Page 

Htead of the submission, a rule of Court 

will autUor^e the Court's interference 19 

may be made an order ofa Court of Equity... 20 

not an impliedstay of proceedings ib. 

operation of a covenant to refer ib, 

distinction where a reference i« actually pend- 
ing, and where no step has been taken to- 
wards one ib. 

of quantum of a demand, not a wdver of its 

illegality _ 22 

-■■■■ — — of damages after a question has 

been reserved for the opinion of a judge 24 
by executor or administrator, whether an ad- 
mission of assets 22 

by trustees 2* 

by intestate, who names no arbitrator, does not 

authorize administrator to name one ib, 

how construed ib. 

where many parties to, to be construed distri- 

butively 110 

to A. B. and C-, being an umpire 25 

of "all matters in difference" i6. 110 

all matters in difference in the cause 26 

mistake in, how rectified ib. 

where cannot be cured 27 

under what circumstances may be set aside.... 28 

fraudulent 29 

n of. See Revocation. 



Successor , 

bound by the submission of predecessor Itil 



T. 

Time, 

enla^emeat of. See Arbitratoss. 
Ttttder 1S5. 210 
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dIspDtet <!onc«h!iing, may be refen-ed 3, lee 108 

acUon of, may be referredj...! » S 

See Costs. 
TnuMw 

ntay refer diepatea coBcemiMf the trust estate... 11 
where have submitted award of psynent to cetlui 

^ae trutt gooA. ...... ..Ui .....4->t 106 

how far bound by their suhmiMien.. 161. 197 

of an inoolreM debtor, ■ubmiwtoii by, efiect of..- 21 



U. 

what and how appointed..! ; 43 

form of appointment 47| et seq. and Addend. B. 

appointment of, needs not stats that the arbitra- 
tors liave disagreed ih. 

— '-' sulisequent dissent of parties to, 

will not invalidate i n.-i 48 

I ,.., — , . -needs not be stamped tb. 



whether arbitrators and, can have a concurrent 

jurisdiction i *..-. 44 

nomination of, by arbilroton, not waiver of 

their authority to proceed in the reference. ■ 45 

when may be nominated, where the day within 
which he is to decide ia named, after the 
time Umited to the arbitrators for malting 
their award ^ 

by what rules bound as to examination of wit- 
nesses, 4c. ih. 49 

refusing to act, whether another can be ap- 
pointed ,[ *9 

UncertaitUi/. 

See Award — certain. 

h«w aided ' It9 
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V. 

Pag» 

when taken, arbitrator cannot sward more than 
amount of ..^ 5S 

when bj consent, what application to the Court 
necessarjr before signing judgment 173 

whether award have rt lation back to, where party 
dies after verdict and before award SO 



how-to be sworn 50 

examined by arbitrators, needs not, unless re- 

qaired, be re-examined by the umpire.... 48 
arbitmtor'g exanifnation of, by what rules go- 

Temed 5.'!. 91, et teg. 

arbitrator or umpire, under what circumstances 

maybe 100, and note (c). 

privileges of, fir attending reference 52 

improper examination of, by arbitrators, ground 

for setting aside award 9i 

See AnBTraATOBS. — Misconduct. 
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INDEX TO THE PRECEDENTS. 

Form and Preamlle of, 

under a subDiission by order of nisi print, 

at the Sittings for London 225 

where a juror was witlidrawn 230 

at tile assizes.'. 229 

\>y an order of the Lord Chancellor.... 2^0 

— a judge's order 234 

— rule ol" Court 232 

— deed 2S5 

— deeds poll ;.... 237 

— agreement, not under seal 239 

— mutual bonds Sll 

stating enlargement of time by rule of 

Court 226. 243 

. — — : — I— . . the ar- 
bitrators, under an express power 241 

of title to certain land, and mesne 

profiu 246 

an advowEon 258 

certain land, except a 
particular part, and 
adjusting future boun- 
daries 247 

of arrears of rent upon a lease 251 

of personal property of an intestate 248 

that a rate is fair and equal 249 

as to a church rate tA. 

adjudging the value of premises with a view 

to future rates th. 

adjusting accounts 250 

that defendant pa>/ a sum at money to plain- 
tiff ; that plaintiff be alktwed to collect 
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tSSBX TO POECEDSNTS- SOS 

Awarttt, 

Form of, Pago 
certain joint debit, making u» of de- 
fendant's name, but giving a bondofin- 
demait^ to liim against any conae- 
quencea therefrum in a certain event ; 
that plaintiff give an account of the mo- 
ney ariiung from such debts, and pay 
the moiety tliereof, after deducting the 
ezpences, to the plaintiff- 2!t8 

that a partnertkip be diitolved ; that one 
party receive all the debts, &c. to hU 
own use ; may make ute of the name of 
the other party, in order to recover 
such debts; pay all demands upon the 
partnership; indemnify the tXAer against 
any loss from making use of bis name; 
that the other party deliver tip all booJti, 
papers, &c 257 

that a certain person was not a partner in ft 
particular firm at a particular time ; and 
that he is entitled to recover certain se- 
curities before the demands of the other 
creditors are fully satisfied 2S5 

directing a bond of indemnity 250 

of i/ucDiitiAtuince of an action, without costs; 
that defendant pay to plaintiff the 
amount of the sum for which the action 
was brought, at a particular time and 
place; that plaintiff then give to defend- 
ant a receipt for the same ; tliat no fur- 
ther proceedings be bad in a certain 
Chancery suit between the parties, ex- 
cept in case of a violatimi of an injunc- 
tion which had been granted in such 
suit, and that such injunction remain in 
full force ; that drfendant pay all out- 
standing bills of exchange, &c against 
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MB fHBKZ TO ntZCEDElm. 

Anesrdtf 

Form and Preamble of, Page 

the uid eopartner^ipbetweea theplsia- 
aS and deTendttnt, and indemnify plain- 
tiff against all audi clsimH; that defend- 
ant may retun ait the atock in hand, and 
joint effects of ^e said copartnerihip, to 
bii own use, and latij recover all the 
debts due to the said copartnership, 
and reteire Asm to his exclusive use; 
and may aUe in the Jmttt ttamet of the 
fflaiotlff and himself for that purpose; 
ihftt drfendtnt pay A Anher sum to 
pMntiff, together With the cotU of the 
-mh inChaac^fy, td be tixed, Ac. ; that 
plaistiff prepare, at fais^own expence, 
■nl deTertdant seal and deliver a bmtd 
eeadilioned-fbr the ;)q;f&nnance of those 
acts relating to the partnership concerns 
Specified hi this award, 3tid for itu2e«nt- 
.fi/hig (he plaintiff against all conse- 
quences of his name being made use 

Of.&c.ac 252 

m^mOmg aetourtts generaSy, -that a certain 
sun ia dtte'fVem-pItnstiff-ta defendant! 
B'liert^a other swm ft otn defendant to 
pHioMi thatlbe t^ainflff be allowed to 
»it«ffimt sutS'i^inst'Sie other, and 

that be pt^ the balance 380.250 

that pbrintiff had, Id one eose^ good cause of 
accton against. defendant to a certain 
amoOTK, and that a verlHct be entered 
accordingly, With liberty to the plain- 
&Sh M -sign judgmeUt, ff certain mo- 
ndy, with e&itM, Ac. Effected by the 
award to bepftid, b^^ol -duly paid ; that, 
with r««peet-tO'B tetUiti action by the 
' by*, pfaintift4ta<l gtutd cause ofactim 
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Form and Preamble of, Pag© 
M frceTtain MHOuet; that r Chancery 
■uit eOmsienced by the deiendant 
against the plaintl& be dfsmitsed, with 
cntB-, to be taxed, &o; sacti eAsts to be 
paid tB the plaiailffg; that defendant 
pay Ae money, to the amount of wliich 
k is awarded that A« plaiotiffis had 
cause of action, Co ttien, at a certain 
t^me mud plaoe,- with the coils of both 
idle said actions, to be taxed, &c. to- 
ge^er with the oosts of referencei and 
of the award ; that a certain Exchequer 
bill, deposited witti certain bankers to 
abide the event of the award, be sold, 
and the proceeds of the sale be paid to 
the plaintiffs, i» rsdHction ef the money 
and costs awarded to be paid by the 
defendant , 226 

thai OBe party pay die MheF a certain sum ; 
and iJiaC thia be received in mtisfaction 
of all demands 241 

of oompensation forbieKbesef covenant.... 250 

in an action of frefpats, that defendant is 

|rwAy, and tkljui^ng images 256 

of different sums for holding over after the 
ex^ration of a lea«e of eertdu premises; 
and for other breaehes «f covenant ii.. 

at ooHpensatson' for the short hnding of a 
vessel -. 2St 

of mutual releases ,>... 252 

a release, upon money being paid by on ad- 
miniitrator, of all claims upon the estate 
of the intestate 248 

confirming ajbrmer atoard sent back to the 
arbitrator for re-consideration 243 

that one party is liable to rebuild, at his own 
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SOS niDix TO FXEciSEim. 

Anardt, Pi^ 

Form of, 

■ ezpence, a house which he rented from 
the o^er, and nhich had been de- 
stroyed by fire 1S9 

adjudging the price at which a certain article, 
the property of one party, shall be 
taken by the other ; and directing a* 
affidavit to be made that none of it has 
been aold since the now seller came (o 
England ; that the article be ddivered 
by the one to ^e other ; and that the 
former accept certain billt of exchange 
in payment.,.. SS9 

that the plaintiff bad no ground <^ action 
against the defendant ; that the verdict 
be altered accotiiag]y 246 

that plaintiff has no claim upon certain as* 
signees in respect ofa particular vessel ; 
that they allow him to prove a certain 
sum under the commisiion 254< 

of cottt as between attorney and client, a 
bill being made out by the attorney) 
and delivered to the party directed to 
pay ; that plaintiff i/^/tver up to the de- 
' fendant's attorney certain letters, &c. in 
bis custody S53 

that the verdict taken at the trial 4tand for 

plaintiff; that defendant pay cotts, &c. 229 

respecting (he allotments under an inclosure 
bill 344 
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TO THE PRACTICAL FORMS. 



Practical Forms, Pag« 

Common bond of arbitratioD 259 

The same with a clause of umpirage 260 

Submission by Indenture 262 

Rule of reference at am prius, where juror with- 
drawn 264 

Same where verdict taken for plaintiff 265 

Special refc;rence by rule of Court 267 

Reference by judge's order 269 

Rule for making a submission to arbitration by bond 

a rule of Court 270 

Appointment of a tliird person to act as arbitrator by 

two others ib. 

Certificate where witnesses are Ewom before a com- 
missioner 271 

Same before a judge ti. 

Notice to produce papers, &c 272 

Enlargement of time where arbitrators bave power by 

tbe subroissioD ii, 

— — — _ parties give power by 

consent, afler tbe submission 273 

_ J (,y f„)g of court iS, 

judge's order 274 

Affidsvit of the due execution of the submission a 
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SIO INDEX TO PRACTICAL FORMS. 



PracHcatJbrms, Page 

Affidavit of the due execution of the award 277 

Order to make an award an order of the court of 

chancery 275 

Rule of the court of K. B> to shev cause why the 

pottea should not be delivered to plaintiff after an 

award in his favour ib, 

Affidav^ of demand and refusal of the auin awarded.. 276 

of service of a copy of such a£Sda?it. I'fi. 

Rule nin for an attachment for non-payment of money 

in pursuance of an award S7S 
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THE FOLLOWIHO 

LAW BOOKS 



JOSEPH BUTTERWORTH AND SON, 

48, FLEET STREET, LONDON. 



1. A DIGEST of tlie LAWS relating to the POOR. Wiih an Appen- 
dis, containing the recent Decifiana to TriQlly Terra, 18S4, inclative ; 
and an Index of Case) to the nhote. By J. Stamford Caldwell, Eiq. 
Barrister at Law. Price I4s. in boaid!. 

*a* The Appendix. may be hdd separately, price la. aewed. 

S. A PRACTICAL TREATISEonth«8F.TTLlNG of EVIDENCE 
for TRIAI^ at N 181 PKIU8 ; and en the Preparing and Arranging the 
Neceaaary Proaf<>. The setond edition, with very comiderable AiMi- 
tlona and Corrections. By Isaac Enpinaiae, of Cray's Inn, E«q. Barrister 
at Law. In Bvo. price )5s. in boards. 

3. The JUSTICE of the PEACE astl PARISH OFFICER. By 
Richard Burn, LL.D. laie Cbanceikn- oi' the Diacese of Carlisle. The 
twealy-fonrth adltion, with Correctionii, AdditioDB, asd ImpraTciDenta. 
the Cases and SUtutes brought down to the end o{i Geo. IV. 18Sl. 
Bv Sir ae»rge Cbelwyod, Bart. H.P. Barrister at Latr, and Cliajrman 
of the General Qoarler Sesaioiu of the Peace for theCoDMy of Stafford.- 
In i> Tslanies, octavo, price 41. 48. in hoarda. 

4. ACOLLECnONof ACTS and RECORDS Of PARLIAMENT, 
wiUi Reports of Cases argued and determined in the Coarts of Law and 
Eqaity,reflpectlagTilbes. By Sir Henry Owilllni,Knt. lale one of his 
Majeaty's Judges of the Sapienie Coort at Madras. The second edition, 
with NoteigBefentBces, anil a EaQtinoation of thcCaaea aad.Statntea to 
the 5th Geo. IV. 1S34 incluslTc. By Charlo Ellis, of Lineoln'B Inn, Eaq. 
Barrister at Law. In 4 vols, royal 8vo. piice SI. 14b. fid. board'. 

5. A TRF^TI!iE of the LAWS fbr the RELIEF and SBTTI^- 
MENT of the POOR. By Miclual Nolan, of Lincoln'* Inn, Esq. Bar. 
rister atl^w. Fonrth Edition, with esaaiderable Additions. In three 
Tolnmes Bvo. price 31. St. in hoarda. 

6. A DIGEST of the LAWS orENGLANU respeeting REAL PRO- 
PERTY. By William Cruite,BBq.Biarruter at Law. The third edition 
revised and enlarged. In 6 vols..r(ijal8vo. price 51. ISs. £d. boards. 

7. A TREATISE on the LAW of ACTIONS on STATUTES, Reme- 
dUI as well as Peoa], in gensral ; and on llie Statutes respecting Copy- 
right; for Offences againat the Law concerning the election ofHemhert 
to Parliament: against the Handred; and agaioBt Sheriff's or thi^r 
Officers. By Isaac Espinasse, Esq. BarriateratLaw. Royal 8vo. price 
17s. boards. 

8. SAUNDERS- REPORTS of several PLEAUINGS and CASES in ■■ 
theCOURTofKINO'B BENCH, in the tine of Charles II. Edited.by 
John Williams, Eiq. one of hU Mnjf alj'i Serjeants at Law. The fifth 
edition, with the Cases brooghl down to the present Time ; with furtlier 
Notes, Kefereares, and copiens ladeses. By John Pattcsoo, Esq. and 
Ldw. Vaoghan Williams, 1^. son of the late .Serjeant. In 3 vols, price 
SLiat.M. baarda. 

9. A TREATISE on the LAW of EVIlrENCE. by Samnel March 
PhUIipps, Esq. Barrister at Law. The sixth edition, with considerable 
Additions, in f vols, royal 8>o. price tl. 6a. boards. 
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Lan BookM latttg PMuhed hg Jot^k Butterwortk and Son. 

to. A TREATISEon Ihe' PRINCIPLES ofPI.EADING In CIVIL 
ACTIONS; comprising a tiimniary view of the whole ProrerdineK in a 
■nit at Law, by Henry Jobn iiteptien, E*q. Bvrilter at Law. In 8vo. 
price I5a- boards. 

11. A SUMMARY of rhe LAW of BILLS of EXCHANGE, CASH 
BILLS, and PROMISSORY NOTES. By Joi<n Bajiev, E»q. Serjraat 
at Law (now one of the JndR^B of iiU MMJesly'sCanrt ofKini;'s Brnrb). 
Fourlh edilioH, with *ery conaiderable HUetBtiuDs and addition), in 8vo. 
price 14s. boarda. 

12. A GENI-BAL DIRECTORY to all Iha COUNTIES, HUN- 
DREDS, RIDINGS, WAPKNTAKE.S, DIVISIONS, CITIES, BO- 
ROUGHS, LIBERTIES, PABISHIS, TOWNSHIPS, HAMl.ETS, 
TITH!NGS,PKtCINCTS, CHAPELRIES, Arc. &c. in F,NGLANI>i 
with the Population and Aicai of the seveml Connliee, alpha be tic. II y ar- 
ranged; rompiled fiom official dociimeati, aiui oilier antlieutic soBrrerj 
■nd intended for tlie use of ShirilTs, Treaanrers of Countien, JiiMicrl of 
the Peaie, Clmrchwanl.>n5, OverHHTs of the Poor, Vestry Cterkx, and 
otlwrs, connected with either Coiinly or Parinh Affairs ; and part icdlarly 
calcnlated 10 ensure correct ProcetdioE" reapecling Ihr Renioral of the 
Poor. By TliomBS Whillicr, Vettry Clerk of the Parish of Porlaea, 
Hants. In 8va. price 19s, boards. 

13. THE SOLICITOR'S PRACTICAL CHART of the HIGH 
COURT of CHANCERY. By F. M. Vanbej-tliuysen, Enq. Barrister at 
Law. Second edition, with conaiderable Additions. On a large sheet, - 
price 4a. rolonred. 

The object of this Chart 'n to eihibit at one view the principal Points 
of Practire incident to a .Salt in Clisncery, by which they may become 
more readi y impressed on the Memory of the Prxclitioner; or, if a Snit 
be enti'DSted to a Person at any time after iti commenceiBent, be wiU, 
by following the line of coramnniralion, and nutiriog die lust srrptkken, 
be enabled to see the anrreedint; 4nes«ure essential j and will, at the ' 
lame time, he remiudedof uliut the opposite party wjllhavereconrseta. 

14. ATREATISEoftheLAWofDESCENTS. By HenryChitty,«f 
the Middle Temple, Esq. Conveyancer, la royal 8vd. price IJ. Is. in 

15. A TREATISE on the PRACTICE and PROCEEDINGS Id 
PARLIAMENT; tl>e Pa»iDR of Pnblic and Private Bdia: the Con- 
sirDCtiDnofSlBtuies;aDdtheLawofElei'tiaii. fivAntliony Hammond, 
Esq. of the Inner Teiuple. In8va. price as. boardi. 

16. A TREATISE on the LAW of RIGHTS of COMMON", by H. 
W. Woolrjch, Esq. Barrister at Law. In Svo. price 14i. boards. 

17. An INQUIRY into tbe.EFFECT of LIMITATIONS to HEIItS 
of the BODY in DKVISES, inclndiiiR some Remarks on the eqintable 
doctt-ine of doubtful Titles, and on Tillea acquired by the Destrurtioo of 
Contisgenl Rrmaindera. By William Hayes, of the Midd'e Temple, 
Esq. Barrister at Law. In 8vo. Price 14s. boards. 

IB. A PRACTICAL TREATISE on the LAW of BAIL in CIVIL 
■ndCKlMINAL PROCEEDINGS. By Charle« Petcradorff, Esq. In 
9to. price ll. Is. boards. 

19. A TREATISE on the LAW of LEGACIES. By AV. Lown<lei,af 
Lincoln's Inn, Esq. Barrister at Law. In Svo. price II. Is. boards. 

10. A TREATISE on ESTATES and TENURES, by the late Sir Ro- 
bert Chambers, Knight. Edited by Sir Charlea Harcourt Chambers, 
Knight, one of the JuJgesof the Snpreiue Court of Jadicatare.^ Bm- 
hay. ID Svo. piice 9s. 6d, in boards. 
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